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GENERAL STATEMENT 


The Eighth Annual Convention of the National Association of 
State Aviation Officials was held at Omaha, Nebraska, October 13, 
14, 15, 1938. 


Following is the official program of the convention and the 
papers which were presented in accordance thereto. Addresses of 
a purely informal nature have not been included in this report of 
the Proceedings. The Resolutions adopted by the Association at 
the convention, and the list of officers for 1938-39 complete the 
record of the proceedings. 
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OFFICIAL PROGRAM—EIGHTH ANNUAL CONVENTION 
of the 
NATIONAL ASSOCIATION OF STATE AVIATION OFFICIALS 


OmaAHA, NEBRASKA 
OcrToBER 13, 14, 15, 1938 


Convention Program Committee: William J. Hotz, Chairman, Member of 
the Nebraska Aeronautics Commission; Asa Rountree, Jr., State Director 
of Airfields, Birmingham, Alabama; Charles L. Morris, First Vice- 
President, N.A.S.A.O., Commissioner of Aeronautics, Connecticut. 

Chairman, Host Committee: William J. Hotz. 

Chairman, Credentials Committee: William J. Hotz. 

Chairman, Nominations Committee: Gill Robb Wilson. 

Chairman, Resolutions Committee: Charles L. Morris. 


THURSDAY (October 13th) 
9:00 A.M. Registration. 
2:30 P.M. Committee Meetings. 


7:00 P.M. Informal Dinner. Greetings from Hon. Dan B. BUTLER, 
Mayor, City of Omaha, and C. J. CAmpBeLit, Chairman, 
Nebraska Aeronautics Commission. 
President’s Report. Cot. Froyp E. Evans, Director, Depart- 
ment of Aeronautics, State of Michigan. 
“Aeronautical Law Developments for the Year 1938,” GrorcE 
B. Logan, Legal Counsel, N,A.S.A.O. 


FRIDAY (October 14th) 
9:30 A.M. Airports. 
Presiding: At Near, Airport Manager, Louisville, Kentucky. 
Speaker: Hon. CuArtes F. McLAuGHiin, Congressman from 
Nebraska. 
11:00 A.M. The Dingeld Bill. 
Presiding: At NEAr. 


Speaker: A. B. McMuL ten, Chief, Airport Section, Civil Aero- 
nautics Authority. 





12:30 P.M. Luncheon. J. M. Gentry, Presiding, Regional Vice-Presi- 
dent, N.A.S.A.O., State Aircraft Officer, Oklahoma. 


“Washington Observaticns,” WAYNE ParrisH, Editor of Amer- 
tcan Aviation. 
3:00 P.M. Civil Aeronautics Act of 1938. 
Presiding: Grit Ross WILson. 
“Civil Aeronautics—The State and the Nation under the Civil 
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Aeronautics Act of 1938.” Hon. CLinton M. Hester, Ad- 
ministrator, Civil Aeronautics Authority. 


Stag Dinner. 7 

Presiding: Cor. Froyp E. Evans. 

Moving Picture: “A Visit to the Research Laboratories of the 
National Advisory Committee of Aeronautics at Langley 
Field, Virginia. Joun F. Victory, Secretary, N.A.C.A. 


SATURDAY (October 15th) 


Uniform Aviation Liability Act. 

Presiding Officer: WutLarp Fietcuer, Director of State Air- 
ports, Rhode Island. 

Speakers Wiutt1AM A. SCHNADER, Chairman, Committee on 
Uniform Aeronautical Code, National Conference of Com- 
missioners on Uniform State Laws; and MABEL WALKER 
WILLEBRANDT, Chairman, Committee on Aeronautical Law, 
American Bar Association. 


Luncheon. AsA RounTREE, JR., Presiding. 
“Report of N.A.S.A.O. Study Committee on Proposed Uniform 
Aeronautical Code,” Grorce B. LoGaN. 


Private Flying and Fixed Base Operation. 
Presiding: SHELpon B. Steers, Assistant Director, Depart- 
ment of Aeronautics, State of Michigan. 
Speakers: Rupy MUuELLER, Superintendent, Omaha Municipal 
Airport; Ropert ALpricH, President, New York State Air- 
.port Managers’ Association. 


Business Meeting. 

Presiding: Cor. FLoyp E. Evans. 
Report of Resolutions Committee. 
Report of Finance Committee. 
Election of Officers. 


Annual Banquet. 

Toastmaster: RAymonp R. Staus, Vice-President, N.A.S.A.O., 
Treasurer, Oregon State Board of Aeronautics. 

“Nebraska—America’s White Spot,” Hon. RicHarp C. Hunter, 
Attorney General of Nebraska. 

“The N.A.S.A.O. Looks Ahead,” Frep D. Facc, Jr. Dean, 
Northwestern University School of Commerce and for- 
merly Director, Bureau of Air Commerce, Department of 
Commerce. 

“The Civil Aeronautics Act of 1938 and Democratic Govern- 

ment,” Cot. Epcar S. Gorrett, President, Air Transport 

Association of America. 








ANNUAL REPORT OF THE PRESIDENT* 


Fioyp E. Evanst 


It is indeed with trepidation that I attempt to render a report 
which will be in keeping with that rendered by my very able and 
eminent predecessors. I hope, however, to present to you, as clearly 
as possible, an outline of the accomplishments of the Association 
during the year just past and leave with you definite recommenda- 
tions for future activity. 


Civi AERONAUTICS AUTHORITY 


During the past twelve months we have seen a great improve- 
ment in federal aviation legislation by the adoption of the Civil 
Aeronautics Act of 1938 and the deletion of the obsolete Air Com- 
merce Act of 1926. Likewise during this period a number of states 
have modernized their state laws and there has been established a 
number of aeronautic departments in our various states all of which 
are putting their shoulder to the wheel in an effort to do those things 
that should logically be done by each state in the furtherance of the 
promotion of this great aviation industry. 


It is indeed with great pride that our Association can point to 
the activity of several of its individual members in the sponsorship 
and in the aiding of the passage of the Civil Aeronautics Act of 
1938, likewise these same individuals were very closely associated 
in the work of revising the former Bureau of Air Commerce regu- 
lations which, during the past year, have been finally brought up 
to date and reworded in the most modern legal language. The two 
individuals most closely associated with this work were Professor 
Fred Fagg, former Secretary of our Association, and Mr. Howard 
Knotts, our present very able Secretary. Both are justly entitled 
to great credit for their contributions to the splendid work done. 


It is also with pride that we now find two former presidents of 
our Association, namely, Mr. Fred Smith and Mr. Richard Boutelle, 
heading two very important departments of the new Civil Aero- 
nautics Authority. 

As we review resolutions adopted by our Association in past 





* Address presented at the Eighth Annual Convention of the National Asso- 
ciation of State Aviation Officials, Oct. 13-15, 1938. 

+ President, 1937-38, National Association of State Aviation Officials; Direc- 
tor, Department of Aeronautics, State of Michigan. 
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years we find that gradually one by one these resolutions are be- 
ginning to be fruitful. Probably one of the earliest resolutions 
adopted by our Association was the recommendation for the estab- 
lishment of a permanent Federal Aviation Commission. A very 
complete study report was submitted to the President of the United 
States on this subject by our Association and it is certain that many 
of the recommendations included in this report are now a part of 
the Civil Aeronautics Act of 1938. 

Recognition of state aeronautic departments was very definitely 
given in this aeronautical act wherein its states “The Authority is 
empowered to confer with or to hold joint hearings with any State 
aeronautical agency, or other State agency, in connection with any 
matter arising under this Act, and to avail itself of the cooperation, 
services, records, and facilities of such State agencies as fully as 
may be practicable in the administration and enforcement of this 
Act.” 


FEDERAL AIRPORT AID 


Federal aid for airport construction and maintenance has long 
been an aim of our Association and certain recognition was given 


to our recommendations in the Civil A'eronautics Act of 1938 
wherein the Authority has been directed to make a thorough study 
of the airport problem and report back to Congress not later than 
February 1, 1939, with a survey, plan and definite recommenda- 
tions for federal participation in the construction, improvement, 
operation and maintenance of a national system of airports. Our 
Association took the lead in the sponsorship of the provisions of the 
Act requiring this survey and report. 

A meeting was held in Washington last week of the National 
Airport Advisory Committee called by the Civil Aeronautics Author- 
ity. The aggressive manner that the Authority is attacking the 
airport problem indicates very definitely that we have an especially 
receptive commission who is ready and willing to make a very fair 
and unbiased report which, I am sure, will result in accomplishing, 
at least in part, the objective that this Association has long since 
advocated. Those of us close to the airport picture realize the 
crying need and necessity for federal assistance in addition to that 
which we have been so liberally provided with through the medium 
of our several relief administration programs. 

Local communities can no longer carry the entire burden of 
airport maintenance nor can they any longer provide the necessary 
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local contribution for the sponsorship of airport relief projects. It 
is surely as much a responsibility of the federal Government to aid 
in airport maintenance and construction as it is to aid in highway 
construction and in the construction and maintenance of harbors, 
channels and other marine facilities. The national defense aspect 
of aircraft landing facilities alone demands federal recognition, and 
in addition, these facilities are a vital part of a national air trans- 
portation system that will place all of our manufactured products 
next door to their market, has already and will continue to speed 
up our mail delivery and will increase the radius of business activity 
of our citizens many fold. Any federal investment in landing and 
air navigation facilities at this time will pay dividends and our 
Association should continue our efforts to get liberal allocations of 
funds for these purposes. It behooves our Association to keep up 
our fight for this federal airport aid and render every possible 
assistance to the Civil Aeronautics Authority in their very serious 
and conscientious effort to lay before Congress a logical plan for 
federal aid for the development of a national system of airports. 

I would like at this time to express the appreciation of the 
Association to the present Works Progress Administration for its 
most splendid cooperation with state aeronautical officials and local 
airport officials in the construction and improvement of our many 
landing facilities throughout the nation. The accomplishments under 
this program have resulted in the advancement of our aviation 
industry many years, and were it not for this aid it is certain that 
air transport operation particularly would be stifled at this time due 
to the former inadequacy of the majority of our major airports. 


STANDING COMMITTEES ON AFRONAUTICS 


One matter that our Association has long since advocated, and 
which has not as yet materialized, is our recommendation for a 
standing committee on aeronautics in each house of Congress. Our 
present system is deplorable in that any bill pertaining to aeronautics 
in any manner may be referred in either house to any one of a half 
dozen committees depending on the attitude of the President of the 
Senate or Speaker of the House. Now that we have a fine perma- 
nent aviation commission we should back them up by further de- 
mands for standing aviation committees in order to prevent recom- 
mended vital aviation legislation from becoming side tracked into 
an unreceptive disinterested and probably unqualified committee. 
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StaTE AERONAUTIC DEPARTMENT FINANCING AND ORGANIZATION 


Our Association officers are continually being asked for advice 
from states contemplating the establishment of a state aeronautic 
department on the form of organization and most particularly in 
the method of financing such a department. On the former matter 
we are not vitally interested except that we would like such organ- 
izations to be as near bi-partisan in nature as possible and so estab- 
lished that they will fit best into the general scheme of established 
departments within each respective state. In some states a com- 
mission form is most adaptable, in others a director with advisory 
board may be most suitable, while in others it may be best to estab- 
lish the aeronautic department as a part of an existing department 
such as the State Highway or State Conservation department. The 
form of organization is not important for results will depend en- 
tirely on the personnel selected to do the work. 

As to the financing of a state aeronautic department there is 
one of three ways that it can be done. Number one would be for 
the financing to be secured entirely from the general state fund. 
Number two would be for the department to be financed entirely 
by the aviation industry and number three would be for the depart- 
ment to be financed in part by the industry and in part from the 
general fund. It seems the latter is most fair. 

Little as the aviation industry can afford more taxes to add to 
the already high cost of operation I believe that the results that can 
be obtained by an aggressive state aeronautic department will more 
than repay the industry their investment. A well established state 
aviation department can and will combat detrimental legislation and 
regulations that might cost the industry many fold the amount that 
would be required to finance in part such a department. A state 
aeronautic department can secure, with little cost to the industry, 
from federal sources and from various political subdivisions of the 
state, funds for airport and airway development the equivalent of 
many fold the cost of the operation of such a department to the 
industry. 

Aviation gasoline taxes are surely a tremendous burden on the 
industry, and this Association has never, at any time, advocated such 
a tax. I do feel, however, that the industry must be fair in their 
consideration of gasoline taxes as well as other taxes. They must 
be willing to assume a small portion at least of the cost of the con- 
struction and maintenance of the facilities that they of necessity 
require. It is surely with shame that we view the tax in several 
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of our states that is being levied on aviation gasoline, and in some 
of these states this tax is not used for the promotion of aeronautics, 
but is diverted to other purposes. I believe one of our first ob- 
jectives should be to see that if there is a gasoline tax levied on 
aviation gasoline that same is a very nominal tax based on the 
landing and navigation facilities provided by the state and that this 
tax be utilized for no other purpose than for the development and 
the promotion of the aviation industry. 


CooPpERATION WITH THE TRANSPORT SERVICES 


Our Association’s contacts with the transport industry is not as 
close today as it will be in future years when there will be a net- 
work of feeder air mail and passenger services established, most 
of which will be entirely intra-state in character. We now are, 
however, in a position to do many things for the transport industry 
that are beneficial. Primarily at this time our problem is to develop 
our terminal facilities to such a point that the transport operators 
may have no hesitancy in advancing their business by the develop- 
ment of larger and faster aircraft requiring larger and better de- 
veloped landing fields with its accompanying accessories. We can 
likewise aid the business by the establishment of auxiliary radio 
range stations, airway beacons, and weather reporting stations, also 
in the promotion of their passenger, mail and express traffic by 
the sponsorship of Air Mail Week, National Air Travel Week and 
other occasions where time and energy is required for such promo- 
tional activity. We can combat any legislation that will be an un- 
warranted burden to the transport industry. 

At the present time we should get firmly behind a national move- 
ment for the establishment of a great network of feeder air mail 
routes which are vitally necessary in order to bring in the traffic 
required for our existing air mail and passenger services to operate 
at a profit, also these routes will provide an outlet for the use of 
the equipment that is now used on our transcontinental and longer 
routes as it becomes obsolete and is replaced by larger, finer and 
faster equipment. 


PRIVATE FLYING PROMOTION 


In the promotion of private flying the state aviation official has 
his greatest opportunity at this time for constructive service. First, 
it is the duty of the state aeronautic commission or director to 
promulgate such state aviation laws and regulations that will be a 
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minimum of inconvenience to the private flyer and at the same time 
provide a maximum of safety. Our State Association has consis- 
tently recommended the adoption of such air laws as will conform 
strictly with the federal air commerce regulations. Duplication of 
licenses of aircraft and airmen have been frowned on by our Asso- 
ciation. 


In the enforcement of state air laws and regulations the state 
aviation official should act wisely and with good judgment. Hasty 
conviction of violators and extreme penalties will retard aeronautic 
progress in any state. 


The next effort in the promotion of private flying and inciden- 
tally, at the same time, aid the transport industry is in the promo- 
tion of the establishment of airports and landing fields at every 
community in the state, also to get local and federal funds allocated 
for a continuing program of improvements at all existing fields in 
order to make same more safe for use and more attractive to the 
local citizens, all of whom are prospective private plane owners 
and airline passengers.’ Each state aeronautic department should 
develop a state airport plan keeping in mind present and future 
airways over which scheduled airlines now travel or will travel in 
the future. These airways should, of course, be coordinated with 
the airways of adjoining states. 


The state aeronautic department should have in its em- 
ploy such airport engineers as are necessary to aid communi- 
ties in the selection and design of their local airport. Aerial 
photographs should be made of the local airport or proposed air- 
port site showing the surrounding area at least one mile on all 
sides and a study made of this site for determining the logical loca- 
tion of runways, hangers, administration buildings, shops and park- 
ing areas. A complete topographic survey should be made of the 
entire landing area and a plot plan developed showing the ultimate 
development together with cross sections and profiles both existing 
and proposed of the runways to be developed. Recommendations 
should be made for surfacing, drainage, lighting and of buildings 
required. With this information provided by the state aeronautic 
department it has indeed contributed materially to the local com- 
munity in an effort to construct a landing facility that the com- 
munity will be well proud of and will be aiding very materially 
in providing a fine airport for the use of the private flyer. Until we 
have these landing facilities at every community the private air- 
plane will indeed not be a very useful means of transportation. 
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After aiding in the establishment and improvement of landing 
fields the state aeronautic officials opportunity for service in the 
promotion of private flying has merely started. We are today to 
a point where we have many usable and many excellently developed 
airports that are barren of operators, and in many cases have no 
locally owned planes making use of them. We must develop a plan 
of state promotion of private flying. During the past three years 
the light low powered planes that we once scoffed at have proven 
their worth. They are reliable, safe, comfortable and economical 
to operate and cruise at a speed comparable with our best higher 
powered private plane of five years ago. We can now all justifiably 
get wholeheartedly behind the promotion. of flying of this light 
type craft. 

The State of Tennessee has been outstanding in its effort to 
aid light plane flying and even though they may not have the ul- 
timate solution for the problem of promotion they have at least 
made a very serious effort and are to be highly commended for 
their activity. I believe that with state sponsorships, flying clubs 
can be formed at every community where there is an airport and 
a good number of local citizens given an opportunity to fly a very 
reasonable rate, probably less than $3.00 per hour. Flying interest 
exists everywhere and in every community there are dozens of re- 
ceptive enthusiasts who would fly if the cost was not prohibitive. We 
have in Michigan a plan developed that we feel will work and 
propose to put it into effect within a few weeks on somewhat of an 
experimental basis. With a dealers discount on a club plane, tank 
wagon gasoline prices, free hangar storage, living quarters for the 
instructor we are assured of extremely low cost flying that we feel 
will attract many members. I believe the time is ripe for all states 
to adopt a definite policy of flying promotion that will best fit the 
state picture. This promotion will not only stimulate activity on 
the local airport but will stimulate sales and manufacturing, increase 
employment, increase air travel on the airlines and aid in developing 
pilots who will be a material asset to the national defense of our 
country. 

In summary and conclusion I recommend that our Associa- 
tion and its individual members cooperate to the utmost with the 
Civil Aeronautics Authority in the development of a great national 
program of aeronautic development, that they continue in their 
effort to secure federal airport aid for the development and opera- 
tion of a national network of airports, that an effort be made for 
the establishment of a state aeronautic department in every state, 
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that they continue to seek a standing committee on aeronautics in 
each House of Congress and that they make every effort to reduce 
the aviation gasoline tax burden, continue to cooperate with federal 
relief agencies in the improvement of our airports to a point that 
they will be safer for use by our transport services, and do every 
thing possible to stimulate private flying. 

I am indeed happy to have been honored by having been Presi- 
dent of this Association during the past year and will continue in 
the future to do everything possible for the advancement of the ob- 
jectives of the Association as an individual member. 





AERONAUTICAL LAW DEVELOPMENTS 
FOR THE YEAR 1938* 


GeorcE B. Locant 


This year has not been prolific of cases either of starting new- 
ness or of great interest to persons interested in aviation primarily 
from standpoints other than legal. 

I realize that most of my audience are not interested in these 
annual reports and endure them only because they are part of the 
program. 

As the law becomes more and more settled, and as decisions 
begin to run more and more in a groove of uniformity, there will 
naturally be fewer cases that will arouse your interest or imagina- 
tion. 

A few cases last year, however, touched new ground in the avia- 
tion field. The first one that I will call your attention to is that of 
Dineen v. United Air Lines,’ decided by the Supreme Court of 
New York, Appellate Division, on January 27, 1938. 


You have all heard, of course, a lot of discussion about what 
constitutes “doing business” on the part of a foreign corporation, 
and there have been countless decisions on such questions as to 
whether or not visiting salesmen, or the maintaining of sales offices, 
or similar activities, constituted doing business within the particular 
state in question. One of the leading cases on that point is Green v. 
Chicago, Burlington & Quincy.? The Burlington railroad maintained 
a passenger and freight office in the City of Philadelphia. It was 
listed in the telephone book, in the city directory, and in the building 
directory. It solicited freight, issued way bills, solicited passengers, 
and sold tickets. In selling tickets, the railroad gave the customer, 
in exchange for the money, a ticket from Philadelphia to Chicago 
on the railroad line chosen by the passenger, and then a slip of paper 
which entitled him to a ticket from Chicago west on the Burlington. 

The court held that this was not doing business in Pennsylvania 
because none of the railroad’s line ran into Pennsylvania and it 
performed no freight or passenger services in that state. 





* Address presented at the Eighth Annual eo of the National Asso- 
ciation of State Aviation Officials, October 13-15, 1938. 
t a Counsel, National Association of State Aviation Officials. 


1 2 N. Y. S. 567. 
2. 205 U. S. 530, in 1907. 
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Now in the case I am calling your attention to, the United Air 
Lines maintained offices at 58 E. 42nd St., New York. The office 
was in charge of its employees. It was listed in the building di- 
rectory and in the telephone directory. The name of the company 
was on its windows. In addition to the office at 42nd street, it sold 
air line tickets in the Pennsylvania Hotel and arranged for trans- 
portation for the passengers from New York to the Newark Air- 
port. For this latter it received no compensation, all of the pas- 
sengers’ money going to the taxicab or bus company which trans- 
ported the passengers. However, in exchange for the passenger’s 
ticket money, it issued him a ticket good for transportation from 
Newark to whatever point the passenger was bound. In other 
words, the passenger would not have to exchange a slip of paper 
for a ticket. 

Of course, the actual law point arose when a suit was filed 
against the United Air Lines in New York and a motion was filed 
to set aside the serrvice of summons. The court in this case held 
that the United Air Lines was not doing any business in the State 
of New York; that its lines terminated at Newark, New Jersey; 
that it did not bring passengers, mail, or parcels into the State of 
New York; and that, incidentally, there was no difference between 
taking a passenger’s money for a due bill or a receipt, which was 
good for a ticket, and taking his money for the ticket itself. 

Hence, we have the doctrine of the Burlington case applied to 
air lines, and going a wee step farther. It is now possible for an 
air line, as, of course, it has always been, to maintain a soliciting 
office and a ticket office in any state without doing business there, 
providing, of course, it is not engaged in air transportation in that 
state. 

I have discovered another new case, and, in fact, it seems so 
new to me that it is not quite believable, also arising from New 
York, and that is the case of the People of New York v. The City 
of Watertown, its Assessor, etc., decided by the New York Su- 
preme Court of Jefferson County, February 23, 1938. I had always 
been under the impression, and am sure all of you were, that the 
property owned by a municipal corporation was not subject to taxa- 
tion by another city. It seems that I am wrong. The City of 
Watertown, New York, had an airport located outside of its boun- 
daries and in the boundary of the Town of Hounsfield. This air- 
port had been leased by the City of Watertown to the Taylor Air- 
ways, Inc. During the continuance of this lease, which provided 
for its operation, etc., the airport was not assessed by the Town of 
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Hounsfield. The lease, however, between the City of Watertown 
and the Taylor Airways, Inc. expired and was not renewed. The 
assessors of the Town of Hounsfield, therefore, immediately put 
it upon assessment roll. It appears that they were right, for Section 
4 of the New York Tax Law exempts from taxation “real property 
of a municipal corporation, not within the corporation, which under 
agreement with the corporation, is used for a public aviation field.” 
In other words, the property was free from taxation only as long 
as it was operated under an “agreement.” Just why this law was 
so passed, it is a little hard to understand, but in any event, the court 
held that when the agreement ceased, even though the city con- 
tinued to operate it, the tax exemption likewise ceased and it was 
subject to taxation. 

Some of you may have read that provision of the Proposed 
Uniform Code which referred to jurisdiction of the courts in the 
event of torts committed upon an airplane, and may have wondered 
what it meant. 

Well, it is sometimes difficult to know in what court to bring 
a suit for a tort which is a lawyer’s high-hat way of saying a 
damage suit. Difficulties of this kind presented themselves in the 
case of O’Brien v. Delta Air Corporation, decided by the Supreme 
Court of Louisiana in January, 1938. It seemed that Mrs. O’Brien, 
who was a widow, with a son attending Centenary College in Loui- 
siana, was wintering in California. Desiring her son to spend the 
Christmas holidays with her, she had gone to the office of the 
American Air Ways in Los Angeles and had purchased for her son 
a ticket for his transportation from Shreveport, Louisiana, to Los 
Angeles, California. The ticket agent assured her that for the 
money received a ticket would be forwarded to Shreveport, de- 
livered to the son by their local office there, and that a reservation 
would be made for him on the plane of the Delta Air Lines from 
Shreveport to Dallas and on the American Air Lines from Dallas 
to Los Angeles. Thus, everything was happy until it came time for 
the boy to get his ticket. He waited until four o’clock of the day 
on which he was to leave at midnight, and, no ticket. He then went 
to the local ticket office in the hotel—no ticket. He went out to the 
airport office—no ticket. Then between four o’clock in the after- 
noon and midnight, many telegrams were exchanged between the 
boy and his mother and between the air line offices with the com- 
pany, with the net and final result of—no ticket. The air line re- 
fused to allow him to get on the plane. 
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A damage suit was filed in Shreveport for the humiliation suf- 
fered by the boy and for the worry and mental strain and dis- 
appointment of the mother. The suit was filed in Shreveport, Loui- 
siana, and thereupon arises the law point. The home office of the 
Delta Air Lines was in Monroe, Louisiana. A state statute pro- 
vided that suits against corporations could be brought either at the 
home office of the corporation, or in any county in which the thing 
done or omitted to be done, giving rise to the cause of action, oc- 
curred. The defendant contended that the thing omitted to be done 
was sending the ticket from Los Angeles, and hence this not having 
occurred in any county in Louisiana, suit should have been filed 
at Monroe. The plaintiff contended that the thing omitted to be 
done was to permit the boy to get on the plane and go to Los An- 
geles. The court held with the latter view—that the ticket, at best, 
was only evidence of a right of passage; that he had the right of 
passage because the company had accepted his money and had 
agreed to accept him, and the wrongful act was refusing to let him 
get on the plane. Suit was properly filed at Shreveport. Hence, 
the law would seem to be from now on, at least in Louisiana, that 
when you are refused to be let on a plane, or when you are thrown 
off of a plane, your cause of action, if any, (and in the latter case 
there is not likely to be any) arises then and there at that point. 

You have heard me talk often of the fact that a city is liable, 
just as any other private business concern would be, for its acts 
in managing and operating an airport. I remember last year I called 
your attention to the cases of Boulincaux v. Knoxville and Birch- 
head v. Salmon, in which the cities were held liable for negligence 
in operating an airport. 

The Court of Appeals of Georgia, in the case of Mayor v. 
Lyons,’ has held that a city is not liable because the operation by 
a city of an airport is a “governmental” function in the exercise 
of which the city is not liable for injuries caused by the negligence 
of its agents or employees, or as a result of dangerous defects in a 
roadway within the airport. The particular act of negligence in 
this case was that a driveway on the airport had become broken, de- 
fective, and dangerous and the city permitted three or four large 
holes, measuring from 3 to 5 feet wide and some 6 to 10 inches 
deep to exist in the driveways for many months and plaintiff, at 
12:30 A. M., while driving out to the airport with a lady passenger 
(I mean a lady passenger on the motorcycle, not on or for an air- 
plane), hit one of these holes in the pavement and was severely 


3. 189 S. E. 63. 














626 JOURNAL OF AIR LAW 





injured. The decision of this case, which held that the city was 
not liable, hinged entirely upon the statute passed by the state of 
Georgia on March 23, 1933, which provided that: 


“Any lands acquired, owned, leased, controlled or occupied by counties, 
municipalities, or other political subdivisions, for the purpose of an airport 
shall and are hereby declared to be acquired, owned, leased, controlled or 
occupied for public, governmental, and municipal purposes.” 


I feel quite certain that without the presence of the word, 
“governmental,” in that statute the city would have been liable just 
as it would have been liable for a similar condition existing in a 
public street. 

We have had another aerial trespass case, and that is the case 
of Mohican and Reena, Inc. v. John Tobiasz et al., in the Superior 
Court of Hampton, Mass., decided February 2, 1938. 

Mohican and Reena were the names of two camps operated for 
children, one being for boys on one side of the lake and the other 
for girls on the other side. John Tobiasz and his wife owned a 
piece of real estate, had permitted their son Alexander Tobiasz, to 
operate it and Alexander had improved it and was operating it as 
an airport, which, at the time, provided shelter for three airplanes. 
These airplanes, in turn, were being used by the owners thereof for 
the purposes of instruction in flying. The chief complaint was that 
the flying instructor and his students flew frequently over the chil- 
dren’s camp, disturbing them at their afternoon nap hours and caus- 
ing fear in the minds of their parents, which had caused the camp 
to lose business. The Master in Chancery, to whom this case was 
assigned found that flying of this type, (that is below 1,000 feet), 
was in violation of the flying rules, the camp being a congested area, 
and was a trespass as well as a nuisance. The Master found, how- 
ever, that no damage had been done to the owner of the camp, 
hence no liability for trespass. He recommended, however, that 
the nuisance be eliminated by requiring the planes to fly at an alti- 
tude of 1,000 feet and at a distance of 500 feet from the boundary 
lines of the camp. I have no information as to whether the Master’s 
recommendations were followed by the court or as to whether any 
appeal was taken. The Master evidently followed the rule laid 
down by the Supreme Court of Massachusetts in 1931 in deciding 
the case of Smith v. New England Air Transport Co., where the 
court held that there was a trespass, but because of no damage the 
flying would not be enjoined. Of course, in the Smith case the 
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court found there was no nuisance, while in this case here was a 
nuisance, and flying was enjoined on that account. 

You may recall that last year I called to your attention the 
case of Budgett v. Soo Sky Ways, Inc., decided by the Supreme 
Court of South Dakota, in which it was held that the rule of res 
ipsa loquitur did not apply in a case where there were dual con- 
trols, and both persons were able to fly. That there was no pre- 
sumption as to which one was in control and consequently the pre- 
sumption of negligence from the accident could not arise. That 
seemed to be sound law, and we find that the Supreme Court of 
Michigan on February 25, 1938, in the case of Madyck v. Shelley,* 
reached the same decision. In this case, Madyck and Hickey 
(Shelley was his administrator) were both members of a flying 
club and both able to fly. They went up in a plane with dual con- 
trols hooked up in violation of the Department’s regulations, and 
crashed. The court, in my opinion, properly held that res ipsa 
loquitur did not apply. However, there have since then been two 
recent cases which have borne out my contention heretofore made 
that the rule of res ipsa loquitur will be applied more and more 
generally with the advance of the science of flying and with better 
construction of aircraft. 

In the Canadian case of McInnerny v. McDougall (King’s 
Bench Manitoba, Nov. 16, 1937), it was held that the rule of res 
ipsa loquitur applied as against the estate of a deceased pilot in 
in favor of non-flying, non-paying, guest passenger. In the opinion 
by Mr. Justice Montague, the court said: . 


“I am prepared to hold do hold that the doctrine of res ipsa loquitur 
applies in this case. The accident itself was sufficient proof of negligence.” 


The court in this case also held that the evidence introduced 
on behalf of the defendant was not sufficient to overcome the pre- 
sumption and the defendant’s estate was held liable. To the same 
effect was the decision of the New York Supreme Court, Appellate 
Division, decided Dec. 30, 1937, in the case of Goodheart v. Amer- 
ican Air Lines. 

Insofar as the decision is concerned, it is largely obiter dictum 
on res ipsa loquitur, because the plaintiff in the case attempted to 
prove certain specified acts of negligence. 

The plaintiff attempted to prove these specified acts of negli- 
gence and apparently failed, and then was allowed by the trial court 
to go to the jury on the theory that the rule of res ipsa loquitur 
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applied. The trial court permitted this and the jury brought in a 
verdict for the plaintiff. The Appellate Court ordered a new trial, 
stating : 

“Here the plaintiff did not rely on the presumption arising from the 
doctrine of res ipsa loquitur. On the contrary, he pleaded and introduced 


evidence to establish the specific acts of negligence which he alleged resulted 
in the accident. Under these circumstances, the doctrine did not apply.” 


It is clear, however, from the decision that the Court would 
have applied the doctrine if the plaintiff had not taken upon himself 
the burden of attempting to prove specific negligence. 

These latter two cases are quite important, especially in view 
of the proposed Uniform Liability Code. This code proposes to 
make the aviator absolutely liable, for all accidents and injuries to 
passengers and persons on the ground, on the theory that it is prac- 
tically impossible for the plaintiff to establish negligence. Such a 
Uniform Liability Act is not necessary, at least in this particular, 
because as pointed out before, the courts are taking care of this 
situation very nicely and coming around to a universal appreciation 
of the fact that the rule of res ipsa loquitur does apply and, there- 
fore, the burden is no longer upon the plaintiff except in a technical 
sense, and the burden is actually upon the defendant to absolve itself 
by showing that it was not negligent. 

You are all doubtless familiar with what is known as the “guest 
statute” as applied to law suits brought by passengers in automobiles 
against the drivers. Several states have passed statutes providing 
that no recovery may be had in such cases unless the injuries or 
death are caused by the willful or wanton misconduct of such op- 
erator or owner of the motor vehicle. Ohio had such a statute. 

In the case of Harry O. Hanson v. Roy W. Lewis, decided 
Dec. 9, 1937 by the Common Pleas Court, Relmont County, Ohio, a 
suit was brought for a death arising out of the negligent operation 
of an airplane. The defendant filed an answer alleging that the 
person involved was a guest passenger and that the petition had 
failed to allege that the operator was guilty of willful or wanton 
misconduct. The plaintiff filed a demurrer to this answer. The 
question, therefore, was whether or not the statute in question ap- 
plied to the operation of an airplane. In other words was an air- 
plane a motor vehicle? 

The court went to a great deal of trouble in reaching the con- 
clusion that an airplane was not a motor vehicle. I am afraid this 
illustrates a point that I have made before that a good many law- 
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suits are either unnecesarily brought, or improperly prosecuted or 
defended, through lack of knowledge of aviation law. If the de- 
fendants in this case had been aware of the decisions in the case 
of Crawford Bros. No. 2,5 decided in 1914, the case of Reinhardt v. 
Newport Flying Service,® decided in 1921, the case of People ex rel. 
Cushing v. Smith,’ decided in 1922 and the opinion of the Attorney- 
General given in Florida. Jn the matter of Motor Vehicles,’ in 1932, 
it is hardly possible that they would have wasted the court’s time 
with this contention. An airplane is not a motor vehicle. 

You have heard me on many occasions dicuss the construction 
of insurance policies denying recovery in the event the deceased 
was engaged in aviation or participating in aeronautics or several 
other phrases of like import. You will also remember that in the 
early cases almost irrespective of the language used, whether it 
was “engaged in” or “participating in,” the plaintiff could not re- 
cover whether he was only a passenger or not. In other words, 
the court, in the early days, took the view that a passenger who was 
in no wise operating the plane, and had no interest in its operation, 
was both “engaged in” and “participating in” aeronautics. 

Then you will recall that the time came when the courts de- 
cided that a passenger was not “engaged” in aviation; that the word 
“engaged” connoted a sort of employment or avocation, and where 
that language was used in the policy the plaintiff was permitted to 
recover But he was not permitted to recover if the language used 
was “participating.” 

Later, the courts took the position that there probably was no 
difference between the meaning of the words “engaged in” and 
“participating in,” and that a passenger was doing neither. 

In the year 1937, there were four cases before the United States 
Court of Appeals for the 9th Circuit. These cases were: 

(1) Mutual Benefit Ass’n v. Moyer;® (2) Mutual Benefit Ass’n 
v. Bowman, decided Mar. 15, 1938; (3) Swasey v. Massachusetts 
Protective Ass’n, decided April 26, 1938, and (4) Marks v. Mutual 
Life Ins. Co., decided on April 26, 1938. 

In all four cases, the court held that a provision in the policy that 
denied recovery in the event of “participation in aeronautics” would 
not prevent a recovery in the case of a passenger. 

The West Virginia Court of Appeals in a decision June 14, 1938, 
215 Fed. 269. 

195.N. ¥, 8, 942 
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in the case of Chappel v. Commercial Co., also held that a policy 
which excluded recovery for death ‘while participating in aero- 
nautics” would not prevent recovery by the insured while he was 
a mere guest passenger. 

In other words, it now seems to be fully established that a pas- 
senger is not excluded from recovery by a policy which says “en- 
gaged in” or a policy which says “participating in.” It is only in 
those cases where the language is so broad as to say “while partici- 
pating in aeronautics as a passenger or otherwise” that the courts 
now hold that a passenger is barred from recovery. 

There has been no state legislation during the year 1938. Most 
legislatures, as you know, are not in session during the even years, 
and there was no significant state legislation during the latter part 
of the calendar year 1937. 

The passage of the Civil Aeronautics Act overshadows all legis- 
lation which there might have been in this field. J have no intention 
of discussing this legislation in detail. I am informed that aviation 
as a whole regards it as a great improvement over the preceding 
federal legislative situation, and even though there are portions of 
which the aviation industry does not approve, it was the best to 
be had under the circumstances. Perhaps I ought not to point out 
anything which appears to me as a flaw, but I have not been able 
in the past eight years that I have been your counsel to earn much 
of a reputation for timidity, reticence and unwillingness to speak 
out in public in spite of my efforts to do so. 

There are legal changes of great significance in the Civil Aero- 
nautics Act and of especial significance to this organization. I desire 
to call your attention to the definition of “air commerce” contained 
in Sec. 1, paragraph 3. It is as follows: 


“air commerce means interstate, overseas, or foreign air commerce or the 
transportation of mail by aircraft or any operation or navigation of aircraft 
within the limits of any civil airway, or any operation or navigation of air- 
craft which directly affects or may endanger safety in interstate, overseas, 
or foreign aircraft.” 


I call your attention to the definition of “air commerce” as con- 
tained in the Air Commerce Act of 1926, Sec. 1. 


“that as used in this act, the term ‘air commerce’ means transportation in 
whole or in part by aircraft of persons or property for hire, navigation of 
aircraft in furtherance of a business, or navigation of aircraft from one place 
to another for operation in the conduct of a business.” 
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Please note that the word “business” and the words “transpor- 
tation for hire’ have been left out of the new definition of “air 
commerce.” Please note that there has been added to the definition 
of “air commerce” the words “within the limits of any civil airway” 
and “which directly affects,” or “may endanger” interstate air com- 
merce. 

Thus, we have a new definition of air commerce, almost as 
broad as the definition of interstate commerce used in the Wagner 
Labor Relations Act and in the Wage & Hour Bill. Of what signi- 
ficance is this? 

The first significance lies in the fact of registration. Hereto- 
fore, registration was required only for aircraft engaged in interstate 
commerce. Now by Sec. 501-A of the new act, it is unlawful to 
operate an aircraft which is eligible for registration, if not regis- 
tered. By Sec. 510-B an aircraft is eligible for registration if it is 
owned by a citizen of the United States. That means that all air 
craft must be registered. There is no exception there in favor of 
the non-commercial or pleasure planes. It is now a mandate, not 
a permission. And, finally by Sec. 610, it is unlawful for any 


person to operate in “air commerce” unless registered and having 
in effect a current air-worthiness certificate. 


This means, therefore, that Joe Doke the private owner of a 
pleasure plane, in no sense using it for business, must have his 
plane registered or its flight is unlawful. It means further that it 
cannot be operated in air commerce without a certificate of air- 
worthiness, for air commerce means “in the civil airways” and air 
commerce means “in flight which directly affects commerce.” There 
is no definition yet as to what is meant by “directly affects com- 
merce.” But there is a further provision that such operation is 
unlawful in air commerce, and air commerce includes such air 
navigation as “may endanger safety.” There is not only no defini- 
tion of that but its possibilities are limitless. 

This involves a whole new conception of registration and air- 
worthiness certificates. Further, it involves a whole new concep- 
tion of the scope and extent of federal regulation. By Sec. 601-A, 
the Civil Aeronautical Authority is empowered to promote safety 
of flight in air commerce and is required to do so by prescribing and 
revising from time to time, regulations governing: (1) Standards 
of design, materials, workmanship, etc., (2) Minimum standards of 
safety appliances, (3) Rules and regulations as to inspection, servic- 
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ing, and the time and manner in which inspection and over-hauling 
may be made including examination and reports thereof. 

In addition, there are rules and regulations governing the re- 
serve supply of fuel and oil hours of service and wages of airmen, 
and other “reasonable rules and regulations.” It is then made 
unlawful by Sec. 610-A for any person to operate aircraft in “air 
commerce” in violation of the rules and regulations 

We have to go back again to our definition of “air commerce” 
to see just what this means. It means that our same business man, 
Joe Doke, flying for pleasure only, but who may wish to fly in 
established airways, is subject to regulation as to how much gasoline 
and oil he must carry, for what hours and at what wages he must 
employ his pilot, how he may repair his machine and by whom it 
may be repaired, and is subject to required inspection and the man 
who repairs and inspects his plane may be required to make reports 
thereof. 

I am not saying that every Joe Doke operates his airplane in 
“air commerce,” but the chances are 100 to 1 that he does, first, 
because he will want to operate it in established airways (prac- 
tically all airports are civil airports), and second, because it might 
“directly affect commerce” and third, because it “may endanger the 
safety of interstate commerce.” 

If all of this be true what becomes of state registration, state 
licensing, state rules concerning repairs and inspection, and state 
regulations concerning flying? It seems to me that this act has 
attempted to relieve state aviation officials of all of their functions, 
although ironically enough, the Authority is by Sec. 205-B, em- 
powered “to confer with any state aeronautical agency and to avail 
itself of the cooperation, services, records and facilities of such 
state agencies.” 

It is true that Sec. 301 of the new act states that the Admin- 
istrator is empowered and directed to encourage and foster the 
development of civil aeronautics and air commerce, but the require- 
ment of Sec. 601-A makes it mandatory upon the Authority (not 
the Administrator) to prescribe the rules and regulations. 

Our future seems to lie in the hope that the Administrator 
whose duty it is to foster, and the Authority whose duty it is to 
regulate, may cooperate in such a way that civil aeronautics is 
fostered and not killed; that private flying is encouraged and not 
discouraged ; that the regulations as to private pleasure flying will 
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be reduced to the minimum and not expanded to the maximum 
permitted by the act. 

There is one other point that I wish to call your attention to. 
The Railway Labor Act was passed in 1934; by an amendment in 
1935, there was added Title II, which made most of the provisions 
of the Railway Labor Act apply to interstate commerce by air, only 
however, if and when the necesssity for it was determined by the 
Railway Labor Board. The Wagner Labor Relations Act was 
passed in 1935. 

Both of these acts had provisions for regulating the conditions 
of employment and provided certain penalties for violation of the 
acts. The greatest penalty provided in either of these two acts 
(aside from criminal acts, with which we are not concerned here) 
was an order to cease and desist from doing those things denomi- 
nated as unfair labor practices and an order to reemploy and pay 
back wages to employees. There was no provision in either of these 
acts that a manufacturing company, for instance would suffer for- 
feiture of its charter or that a railroad would have its franchise 
cancelled. 

I find by examining Sec. 401, paragraph L, that it shall be a 
condition upon the holding of a certificate by any air carrier, that 
such carrier “shall comply with Title II of the Railway Labor Act 
as amended.” I am disturbed as to what this might mean. In the 
first place, it might be a declaration by Congress that Title II of the 
Railway Act is now in force and operative as to air carriers, and 
need not await the action of the Railway Labor Board. In the 
second place, it may mean that if any air carrier has violated the 
act and after due process through the Railway Labor Board is 
ordered to take certain remedial steps, the taking of those steps 
may not be sufficient to absolve it. Because of the finding by the 
Railway Labor Board that it has violated the law, it may be subject 
to revocation of its certificate. 


It would seem to me, that if no drastic penalty were intended, 
it would have been sufficient for Congress to say that every air 
carrier should comply with Title II of the Railway Labor Act as 
amended. Even that would have been unnecessary, for every air 
carrier is required to comply with it when it is put into effect. But 
when the Civil Aeronautics Act goes further and says that compli- 
ance shall be a condition to the holding of a certificate, it appears 
as if the air carriers are standing at the muzzle end of a gun. 
Refusal to comply with labor’s demands, even on advice of counsel, 
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apparently subjects them to the double penalty of not only being 
required to take remedial steps, but of losing their certificates and 
their right to continue in business. 

One other legal change between this bill and the old act and 
I am through. It has considerable bearing on the ancient bugaboo 
on the “right of flight.” In the old Air Commerce Act of 1926, 
Sec. 10, we have this statement, “Navigable Air Space. As used in 
this act, the term, navigable air space means air space above the 
minimum safe altitude of flight prescribed by the Secretary of 
Commerce under Section 3, and such navigable air space shall be 
subject to a public right of freedom of interstate and foreign air 
navigation in conformity with the requirements of this act.” 

The new act has an entirely different provision. It is Section 3 
and provides as follows: 

“There is hereby recognized and declared to exist in behalf of any 


citizen of the United States, a public right of freedom of transit in air 
commerce through the navigable air space of the United States.” 


Unless someone desires to contest the validity or constitutionality 
of this declaration, which I very much doubt, we may forget all 
about uniform laws or any other form of laws necessary either to 
create or recognize the “rights of flight.” Note that the “right 
of flight” exists in behalf of any citizen, whereas before, the “right 
of flight” was recognized only in behalf of those operating in 
interstate and foreign air commerce. Note also that the air space 
involved is that air space which is “navigable air space,” and “navi- 
gable air space” is that air space below the minimum safe altitude 
of flight. It is everywhere. It is not only along the civil airways. 
It is the air space above everybody’s land. It is the universal air 
space. 

The language of this act does not attempt to create the right 
of flight. It simply recognizes and declares that it exists. True, it 
is limited by the words “air commerce,” but “air commerce” as we 
have seen by the new definition, is much broader than “interstate 
air commerce” used in the old act. 

I might say in conclusion that this new law is just another 
reason that the proposed “uniform code” should not be adopted. 





CIVIL AERONAUTICS—THE STATE AND 
THE NATION UNDER THE CIVIL 
AERONAUTICS ACT OF 1938* 


CLINTON M. HeEstTerT 


The Constitution of the National Association of State Aviation 
Officials states the Object of your organization,—I quote: 


“Its purpose shall be to foster aviation as an industry and as an arm 
of the national defense; to join with the Department of Commerce (it is 
assumed this now includes the Civil Aeronautics Authority), the Aeronautical 
Chamber of Commerce and other agencies in research pertaining to aero- 
nautics; to develop uniform air laws and regulations, and encourage coopera- 
tion between the several states.”! 


In this connection let me give you some excerpts from the Civil 
Aeronautics Act of 1938. From Section 2—Declaration of Policy— 
comes this language: 


“In the exercise and performance of its powers and duties under this 
Act, the Authority shall consider the following, among other things, as being 
in the public interest, and in acceptance with the public convenience and 
necessity— 

“(a) The encouragement and development of an air-transportation sys- 
tem properly adapted to the present and future needs of the foreign and 
domestic commerce of the United States, of the Postal Service, and of the 
national defense; * * * 

“(e) The regulation of air commerce in such manner as to best pro- 
mote its development and safety; and 

“(f) The encouragement and development of civil aeronautics.” 


From Section 205—General Powers and Duties of the Authority— 
I quote the following: 

“Cooperation With State Aeronautical Agencies. 

“(b) The Authority is empowered to confer with or to hold joint 
hearings with any State aeronautical agency, or other State agency, in con- 
nection with any matter arising under this Act, and to avail itself of the 


cooperation, services, records, and facilities of such State agencies as fully 
as may be practicable in the administration and enforcement of this Act.” 


Thus our charters are almost identical and our objectives are 
the same. It becomes more obvious daily that Congress intended 





* Address presented at the Eighth Annual Convention of the National Asso- 
ciation of State Aviation Officials, October 13-15, 1938. 

+ Administrator, Civil Aeronautics Authority. 
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exclusive federal action only in that field which requires such con- 
trol in order to perfect the regulatory scheme and to encourage and 
develop the national air-transportation system. It is equally ap- 
parent that there is much for the states to do alone, either by reason 
of jurisdiction or of the peculiar fitness of the states to do certain 
jobs. It is also unmistakably true and highly significant that Con- 
gress saw the necessity of and accordingly provided for cooperation 
and uniform action between the states and the nation. 

Of course such a charter of powers and obligations is not self- 
executing. Neither is yours. But, your actions have already proved 
your understanding and ability, and those of us connected with the 
Civil Aeronautics Authority mean to quickly demonstrate our sym- 
pathetic consideration of the problems of aeronautics. There is 
not a man in the Authority who is not enthusiastic about flying. 
Every person of responsibility there has had experience with the 
pleasure and the utility of flight, with its convenience and the busi- 
ness results it produces. The new group coming in has and will 
retain the splendid organization of aviation technicians it found 
already functioning. This organization has been given the go-ahead 
signal for the best interests of aeronautics. It will be enlarged in 
activities or personnel whenever the situation so requires. 

As you know—and know only too well because of your active 
participation in the Congressional hearings—the Civil Aeronautics 
Act of 1938 was not an imposition of regulation upon an industry 
by government. Rather, it was the industry that came to Congress 
and pleaded for a tribunal before which it could settle its prob- 
lems, and an agency through which the industry’s relations with 
government might flow in a single stream. The 1938 Act does just 
that. 

According to your proceedings, as printed in the Journal of 
Air Law,? the state aviation officials, as early as 1934, recommended 
a permanent federal commission for aeronautics. You presented 
your views vigorously in writing and in person to the temporary 
Federal Aviation Commission, which reported in favor of such an 
agency in 1935. In 1936 your organization again went on record 
for (I quote) “the establishment by the Congress at the earliest 
possible moment, of a permanent, independent federal aeronautical 
agency to promote and supervise all phases of civil aviation,’? and 
likewise in 1937 you favored (I quote) “as the most outstanding 
problem of the day” . . . “national legislation which may look 
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toward the ultimate goal of putting all governmental functions con- 
cerning civil aeronautics as far as practical under the jurisdiction of 
a single independent non-political body.”* 

Therefore the industry, you and all of us wanted and worked 
for the legislation, and it was passed. In addition, Congress shaped 
the instrument it gave us along new lines fashioning the 1938 Act 
to a design long sought in governmental commissions exercising 
mixed functions. It divides these functions as they are apportioned 
in our Constitution,—the legislative, the judicial and the executive. 
No longer will the responsibility of investigator and judge, policeman 
and jury be lodged in the same arm. No longer can the legislative 
and judicial body—the Authority in this instance—complain of the 
burden of administrative details. The members of the Authority, 
appointed by the President with the advice and consent of the Senate 
for definite 6-year staggered terms, are removable only for cause. 
Thus they are the servants of Congress in carrying out the legis- 
lative functions prescribed. The Administrator, on the other hand, 
though appointed by the President with the advice and consent of 
the Senate, is named without term and is removable by the Presi- 
dent whenever, in his judgment, the Administrator fails to perform 
the executive functions assigned to him. The Air Safety Board, a 
novelty in aviation legislation, is another independent arm of the 
Authority, which is to investigate accidents with an eye to preven- 
tion and with the duty to assist and if necessary, criticize the 
Authority ‘n its determinations with respect to safety. Thus we 
may S?v t! 1e Administrator and the Safety Board propose; the 
Author... ses. 

To periect the detail of all this the Authority has adopted an 
organization plan whereby there go through the Administrator’s 
office not only the functions of the Authority aimed to regulate and 
to enforce the regulatory, the investigatory and the punitive func- 
tions, but also the functions for encouragement and aid. Every- 
thing done must meet the approval of the Authority, and the Ad- 
ministrator comes before it on exactly the same footing as do you, 
representing a state, or as does any other litigant. 

The same holds true for the Air Safety Board. Its members, 
too, are appointed for definite 6-year staggered terms by the Presi- 
dent by and with the advice of the Senate. I repeat,—this Board 
is independent of the Authority’s bench, but in the last analysis 
it will come before the bench with exactly the same standing as an 
offender against safety rules of whom it may complain. Again you 
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are assured of wise sympathy for the two members of the air Safety 
Board thus far-appointed are Col. Sumpter Smith, its Chairman, 
well-known and long-time pilot and engineer in the private and 
military fields, and Thomas O. Hardin, an airline pilot with 10,000 
flying hours and a further generous experience in the private fly- 
ing field. 

Into the pattern of this background Congress fitted the familiar 
standards and requirements for air traffic rules, certificates of com- 
petency for airmen, certificates of registration and of airworthiness 
for aircraft, type certificates, production certificates, and those for 
air navigation facilities and air agencies—all with enlarged cate- 
gories and refinements produced by the best in the past twelve years’ 
experience. No longer can there be navigated or operated in the 
United States an “identified” aircraft as distinguished from “regis- 
tered” aircraft, a revision requested at your annual meeting in 
Cheyenne in 1934.° A system for the recording of transfers of title 
to aircraft is created for the first time, and so the doctrine of let- 
the-purchaser-beware is circumvented if prospective buyers of air- 
craft will but first consult the Secretary of the Authority. 

Air carriers are for the first time regulated in the light of the 
public interest and public convenience and necessity, and to this 
economic regulation Congress has brought a selection of the best 
that has been evolved in this country in utility regulation in the past 
fifty years. No longer will there be the absurdities of the past in 
the competitive bidding for air mail contracts There must be a 
carrier fit, able and willing to carry the air mail It must have a 
certificate of convenience and necessity from the Authority, which 
must include air mail service approved upon the petition of the air 
carrier or the Postmaster General, or both. This certification of 
need must be judged by the Authority upon the basis of public 
convenience and necessity actual or reasonably prospective. The 
air mail rate is then judged and fixed in the light of the inter- 
relationship of passenger, mail and express revenues, and they 
must be sufficient, combined in a proportion deemed proper for 
each service, to assure the performance of that service under ex- 
isting circumstances through honest, economical and efficient man- 
agement. The orders of the Authority are given a better standing 
in court by the provision which protects the findings of fact of the 
Authority, if they are supported by substantial evidence. On the 
other hand, and much more important from the public point of view, 
those affected by such orders are given new and well-defined rights 
5. 
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of appeal, and thereby a better day in court than under the Air 
Commerce Act. 

The airport survey is given to the Administrator as his special 
task to be completed by February 1, 1939. Congress says it wants 
a survey of the existing system of airports and definite recom- 
mendations as to whether the federal government should participate 
in the development and operation of a national system of airports, 
and, if so, to what extent. To this assignment is being brought the 
best brains in government, new experts have been added, and, last 
but by no means least, there is an advisory committee from aviation 
generally, on which your organization most appropriately has repre- 
sentation. The records show the state aviation people as advocates 
of federal participation for many years,—perhaps since 1927. Your 
organization formally went on record in this respect as early as 1934® 
and you have consistently maintained and urged your position ever 
since’. 

We want you, as well as everybody else, to be satisfied with and 
proud of the results. They must bear the scrutiny of Congressional 
members, committees and investigators. Therefore the recommenda- 
tion cannot be made without the most complete possible array of 
facts to back it up. The approach must be purely objective. No 
recommendation involving, as it may, large and permanent financial 
commitments can be conscientiously made in any other manner. 

The time is short and the method is to analyze and utilize the 
mountain of facts in our various government agencies, which facts 
have hitherto not been correlated, to study in detail every airport 
presently served by scheduled air transportation and every airport, 
whether or not so served, in certain states, where the approaching 
winter weather will permit such a detailed examination, and to make 
a detailed spot check in all other parts of the country. The inquiry 
will include the place in the national economy of the communities 
served by air transportation and the needs and possible contribu- 
tions to the national economy of communities not now served by 
air transportation. The studies in each instance will include private 
flying activities as well as scheduled service. The formula for the 
study and the recommendation is found in Section 2 of the 1938 
Act which I have quoted in the beginning. 

The record of the National Association of State Aviation Offi- 
cials is one of the high marks in public service. Your individual 
achievements match the collective public record of your organization. 
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You have contributed much to the predecessors of the Civil Aero- 
nautics Authority and, as I have pointed out from time to time, you 
have by public pronouncement advocated the various new and im- 
proved parts of the Civil Aeronautics Act of 1938, even including 
the economic regulation and air mail provisions*. It has been said 
that the aviation industry asked for this regulation. It can be said 
with equal force that the state aviation officials not only asked for 
the legislation but were in large measure its architects. Therefore 
you have a stewardship and an accounting with the Congress and 
the President that gave us the 1938 Act. You would be indeed 
derelict if you left to the Authority alone the responsibility for the 
task. Moreover the Authority needs and wants your cooperation 
and I, as its representative, formally invite it. 
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WASHINGTON OBSERVATIONS* 
Wayne W. ParrisuTt 







Down in Kansas City last week there was a national air mail 
feeder conference which some of you attended. It was a significant 
conference for several reasons, the most important reason being, 
in my opinion, that it was an outward expression of a genuine 
demand for expansion of the air mail service in this country, and 
the fact that if we are to have expansion of air transportation for 
mail, passengers and express, this demand must come from the 
public and not from Washington. No great tangible results came 
out of the Kansas City meetings. I don’t suppose anyone expected 
anything concrete to be accomplished. But the intangible results 
of that meeting are of prime importance. 

It was the first national meeting called together by laymen to 
outline a program for aviation’s expansion and, as I have 
often stated, aviation’s expansion is going to follow public 
demand and public planning by laymen rather than official action by 
government. You men of the N.A.S.A.O. have been endeavoring 
for years to help the people of your states encourage aviation and 
get the airway aids and landing facilities that would bring about 
the growth of a great new scheduled and unscheduled transportation 
agency. Many times your efforts have made little headway because 
of retarding influence from federal Washington. At the Kansas 
City meeting we had speeches from federal Washington that car- 
ried the same old retarding tone and I know we all hope that the 
contact of these federal officials with the laymen—your public and 
mine—will help them to realize that Washington departments are 
service institutions and that the economic advance of the nation 
comes through the interests and demands of the taxpaying citizens 
of the states. 

If the negative federal attitude demonstrated at Kansas City 
in connection with feeder services had been the attitude of the 
federal government in 1925, as George Logan pointed out, air mail 
would never have gotten the start that makes possible its present 
national position in world aviation. 

The state directors of aviation and the state aviation boards 





































* Address presented at the Eighth Annual << om of the National Asso- 
ciation of State Aviation Officials, October 13-15, 1938. 
¢ Editor, American Aviation. 





[641] 


642 JOURNAL OF AIR LAW 


or commissions are going to have greater opportunities for service 
as well as heavier responsibilities as the citizens of the state become 
more active in their demands for various forms of aviation de- 
velopment. The communities that ship produce and want air mail 
service on waybills to marketing centers, the mining men of the 
west who are rapidly learning the economy of doing business with 
the fixed base operator, the isolated communities that come to know 
the winter advantages of airplane star route service, the hunters 
who are learning that a few hours by air can get them to spots not 
formerly reached without days with a slow-moving pack train—all 
these and many others will look to state officials for counsel and 
advice in getting what they want. 

No one wants uneconomic or unjustified expansion in any 
branch of aviation any more than the public wanted unreasonable 
things in connection with the automobile in 1912. Today we know 
what the automobile has done for social and economic life. Avia- 
tion with its great flexibility can do still more. And aviation’s 
public is going to look to state aviation officials for balanced judg- 
ment first and aggressive action second whenever that becomes 
necessary in any difference of opinion with national planners. 

In the final analysis it is the public that deserves expansion of 
air mail service. At Kansas City I gave an illustration which I 
believe is worth repeating here. The expansion of air mail should 
be similar to opening up a public water supply to a new subdivision 
of a community. No one expects a water supply in a new sub- 
division to pay for itself immediately, and yet no one denies that 
the extension of water mains is a vital need and a means to com- 
munity betterment. The extension of a public utility supplying 
water will lead to more homes being built and eventually the new 
water mains will more than pay for themselves. Following this 
same line of reasoning, it could not be expected that a feeder air 
mail line would pay for itself directly in monetary terms in the 
first week or the first year, but yet the expansion of the air mail is a 
vital economic service of benefit to the entire nation, profitable to 
its individual users from the very beginning. Why shouldn’t feeder 
and local air mail service be subsidized until this inevitable profit- 
less period draws to a close? What more effective collateral could 
the government or its citizens ask than a well organized, efficient 
and complete air mail service? 

Since the inauguration of the railroad postal service many 
years ago, the Post Office Department had been sending mail into 
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places where it hasn’t paid its own expenses and probably never 
will, but one letter from a copper mine in Montana to New York 
City may be more important to public welfare than 100 pounds of 
trivial correspondence from New York to Pennsylvania, for ex- 
ample. Rural delivery and star routes can never become self-sup- 
porting if the revenue from stamps is balanced against the actual 
cost of the service. In isolated communities and particularly in the 
mountain regions, postmen struggle up the mountain roads for 
miles to isolated camps and settlers, and the stamps from the letters 
they deliver or collect wouldn’t pay for the gas used in their cars 
or the hay for their horses. But that’s all part of the economic 
system. If some mining camp deep in the Rockies is not guaran- 
teed the same right to a postal service as the Wall Street stock 
broker, eventually both of them will face economic oblivion. 

Mail can’t possibly be gauged merely by population served and 
revenue obtained. A few of the largest post offices in the country 
furnish the Post Office Department with the vast bulk of its rev- 
enue, and yet what would happen if one of these large cities, say 
New York City, were set apart from the rest of the country? It is 
Montana and Idaho and Nevada and Nebraska, where the mail 
doesn’t pay its own way, that keep the intricate business mechanism 
of New York City ticking economically. There may be numerous 
feeder air mail lines established which would never pay their way 
on the basis of the number of stamps placed on letters, but the busi- 
ness and cultural welfare of the nation would be benefitted many 
times over. If the ordinary slow postal service is admitted to be 
invaluable, does it require some aviation enthusiast to point out how 
much more beneficial would be a closely knit air mail transportation 
system with service to any and all parts of the country? On the 
other hand, there are certain to be many feeder lines that would 
more than pay their way financially even if no other considera- 
tions were involved. 

Air transportation opens the way to a new economic life, an 
economic life not limited by such natural barriers as mountain 
ranges, rivers and oceans. So far our air routes have been built 
to follow the old trade routes, just as trade routes followed the 
Indian trails which took the lines of least resistance over the ter- 
rain. With the coming of the automobile, the old post roads with 
their hairpin turns and meanderings over the countryside had to 
be straightened out. Today we have more direct highways. We 
have abandoned the old Indian trails. But air transportation re- 
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moves the obstacles of terrain. Improved means of getting to new 
places will open up new trade routes of the air. Every city is a 
port today on the great sea of the air. Omaha, for example, is 
on a direct route to every other city of the nation if the air is 
the mode of travel. We haven’t yet realized what this means in 
relation to commerce, to movement of mail, goods and people. The 
restriction and limitations to travel have been removed by the air- 
plane, but so far we have only progressed through the initial stages 
of development. We are just beginning to straighten our aerial 
highways. 

So far in the brief history of air transportation we have de- 
veloped a de luxe form of travel. Passenger fares are high, be- 
cause we lack volume; air mail costs are double the regular first 
class rate, and air express is limited to shipments where the neces- 
sity for speed removes the obstacle of cost. But our aviation people 
are very short-sighted if they hold the belief that air travel is going 
to work out its salvation on the basis of a de luxe service only. 
The vast majority of our citizenry have modest incomes and must 
have reasonable fares. If travel is costly they will travel less fre- 
quently unless forced by necessity. Air mail will always be limited 
in use so long as there are limited stops and pick-ups, and we can’t 
ever have a mass volume of air express and air freight until rates 
are reasonable for the faster air service. 

With volume, air transportation can be the cheapest mode of 
travel ever invented. This may sound like a startling statement. 
Some of you can visualize air travel costs dropping down to rail- 
road costs, but the thought of its reaching the passenger cost of 
the bus may be a bit startling. But let’s look far ahead and do a 
little figuring, and once you are convinced that air transportation 
can be the cheapest mode of travel ever developed, then you can 
begin to visualize the enormous possibilities, not only for mass 
movement of mail, passengers and express over trunk lines but for 
feeders. 

In the first place air transport has a unit, the airplane, that 
operates on its own power anl costs no more than a de luxe Pull- 
man car—which does not run on its own power. If the Pullman 
car and the airplane have the same number of seats, that means 
that the airplane can carry three times as many passengers in a 
given time period for the airplane travels at least three times faster 
than the Pullman car. And what do you have to buy to keep the 
Pullman in motion disregarding upkeep and personnel? It must be 
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operated over a roadbed that costs conservatively, $50,000 a mile 
to build. That’s the basic improvement. 

An airliner needs nothing but a couple of mile-square airports 
at either end of its route and airports at each stop on the way. 
The fewer stops, the fewer airports. More stops, more airports. 
It operates through free air. There is no comparison of the per 
mile cost of installation of airway aids to the cost of a railroad 
roadbed. Perhaps the airliner will need more personnel per unit, 
but there need be no army of laborers on constant track maintenance 
duty. And remember the pilot of a plane and his crew each travels 
at least three times the distance of a trainman. 

Next, consider the bus. The cost of such a vehicle is about 
$20,000, while a 21-passenger Douglas DC-3 airliner costs about 
$100,000. The seating capacity of a bus is about 32, which means 
that three airplanes have a capacity of two buses. But the airplane 
has four times the speed of a bus, which means that for every 63 
seats in a bus there are 252 seats in an airplane. As far as seat 
miles are concerned, a 21-passenger plane is equal to two and one- 
half 32-passsenger buses. 

The bus operator has to pay obligations to states, he has to 
pay a seat tax, a gas tax, a franchise tax, and in some states a tax 
based on gross earnings. True, the airline also pays taxes but not 
in the same measure as the bus operator, because the airline uses 
less public facilities provided at public expense. At the present time 
the bus still wins out in a comparison because the cost of 21- 
passenger planes is high, but with a quantity production, say of 200 
such planes, the cost may drop to around $50,000 per unit. With 
volume, air transportation can be cheaper even than bus travel. 

Of course some Statistician could probably burn up a lot of 
pencils to show that air transportation can never be the cheapest, 
but it is a safe prediction that the years ahead will prove him 
wrong. The advantage is all in favor of the air. The one answer 
is volume through public service and volume is as sure to come as 
tomorrow morning. 

As a matter of fact we haven’t even begun to figure out the 
possibilities. The railroads have gone into the bus business and 
into direct store-door delivery of cargo. Why shouldn’t the air- 
lines do the same? Why shouldn’t the airlines give a complete 
service; for example, operate a limousine connecting communities 
that have no airports with larger cities that do have airports? We 
carry passengers thirteen miles from the heart of Cleveland to the 
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airport; why not carry them twenty-five miles from communities off 
the airline to main airport stops? 

A while ago I mentioned subsidy for feeder lines and for gen- 
eral expansion of local air services. There is a prevalent idea that 
the airlines are being subsidized today, but there is also good reason 
to believe that there is no subsidy for the industry as a whole. A 
few weeks ago at St. Paul, Minnesota, Paul R. Youngs, postmaster 
at Charlotte, North Carolina, who was chairman of National Air 
Mail Week last May, reported to the National Association of Post- 
masters that indications are that use of air mail will double merely 
as a result of the advertising which Air Mail Week gave to flying 
the mail. 

Let’s do a little more figuring. According to the 1937 report 
of the Postmaster General, 12,732,530,874 pound miles of air mail 
was flown in that year. The Interstate Commerce Commission air 
mail docket No. 19 report states that according to the Post Office 
cost ascertainment figures air mail postage revenues have been ap- 
proximately 1 mill per pound mile. Multiply the number of pounds 
by 1 mill and the 1937 postage revenue to the Post Office Depart- 
ment from air mail would be $12,732,530. Double this amount in 
accordance with Mr. Youngs’ report and the amount would be 
$25,465,061, which is somewhere near what the Post Office De- 
partment appropriation for air mail should be if air mail is to pay 
its fair share of the costs of airline operation and normal develop- 
ment. 

But let’s figure this another way. The annual report of the 
Postmaster General shows that 19,553,543 pounds of air mail was 
carried in 1937. Once we took the trouble to weigh up a pound 
of air mail letters we were sending out and found that there were 
about thirty letters to a pound. Multiply the above pounds by 30 
pieces of mail and the answer is 586,606,290 pieces. Then multiply 
this number of pieces by six, the postage in cents on each, and the 
answer is $35,196,377. Even reducting 20% for the weight of 
the mail bags leaves an air mail revenue of over 28 million dollars. 
Also, something should be deducted for duplication in weighing. 
But it all makes some of us wonder how much more than the 
$15,500,000 paid air mail carriers this year the Postmaster General 
will get from postage. 

By every reasonable calculation, the airlines have turned in a 
profit to the Post Office Department for several years. This is a 
long way from being subsidized and any Post Office profit might 
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well be spent in the public interest for air mail feeder and local 
service. 


In passenger revenues, our major airlines have climbed steadily, 
perhaps more so than some realize. For example, last year Amer- 
ican Airlines had more than a million dollars more revenue from 
passengers than the Missouri Pacific Railroad, and the railroad has 
more route mileage. This same airline had two and one-half times 
more passenger revenue than the Norfolk and Western Railroad 
and almost twice as much as the Chesapeake & Ohio. Another large 
airline, United, received twice as much passenger revenue as the 
Wabash Railroad. For 1937 there were only 18 railroads reporting 
greater passenger revenue than the highest individual airline, but 
what happens when you double the airline revenue for a single 
year? Only seven railroads would have a higher passenger income. 
And certainly the airline revenue from passengers is going to double 
in a very short time. Naturally the total passenger revenue from 
railroads far out-balances the total airline passenger revenue, but 
the airlines will continue to gain and the figures do give an idea of 
how rapidly this gain is being made. 

I have been rambling along, touching on a variety of subjects, 
but in conclusion I would like to come back to the point first raised. 
The demand for expansion of air service must come from the public, 
from such groups as this. The Civil Aeronautics Authority pro- 
vides the first step in a series of necessary legislative moves that 
must be made to provide for sound progression of this service. But 
the Civil Aeronautics Authority does not have charge of the purse 
strings. It can authorize and regulate competition in passenger and 
express service by issuing a certificate of public convenience and 
necessity, but the Post Office Department has the answer on mail, 
and Congress has the answer on appropriations. Some day in the 
not too distant future it may be found advisable for the Civil Aero- 
nautics Authority to have full control of the air transport system 
so that the problem of subsidy, of extensions, of mail payments 
and mail service, can be centralized in one federal body. This has 
been done under the Maritime Commission which now handles 
everything pertaining to the merchant marine, including all forms 
of subsidy and compensation. 

So for feeder lines, for increased mail service, for extensions 
to major systems what we want will come through local public 
demand as expressed through your Congressman. The state avia- 
tion official will have both the opportunity and the responsibility of 
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so crystallizing the sentiment of his constituents that his Congress- 
man and Senator in Washington will have no doubt about the char- 
acter of the demand being made. Aviation planning must not be 
done in Washington alone. It should be done in the states where 
citizens in a variety of activities know its real value. Planning 
must be done by the people who use aviation and different states in 
different stages of development and having different sorts of ter- 
rain will know much better than Washington what they want and 
what they can use and what they are willing to pay for. The budget 
for aviation expansion in any field should not be formulated in 
Washington. It should be formulated in the sovereign states where 
facilities and service will be used in the public interest. It is the 
duty of state aviation officials to give voice to the public feeling in 
this connection. It will be wisdom on the part of Washington de- 
partments to consult freely with the state aviation officials. 





AIRPORTS: DEVELOPMENT AND 
PROBLEMS* 


A. B. McMuLienf 


As I look over the audience, I see many friends with whom I 
formerly worked when I was a member and officer in this Asso- 
ciation, and with whom I have continued to work since I became 
identified with the Airport Section of the Bureau of Air Commerce, 
now the Civil Aeronautics Authority. 

Since we have a mutual understanding of aviation, there is no 
need for me to dwell at length on generalities, and instead, I pro- 
pose to discuss certain problems and recent developments which 
should be of interest and value to you in connection with your re- 
spective state programs. 

First, I should like to say that after having worked several 
weeks with members of the new Civil Aeronautics Authority and 
the Air Safety Board, I am much impressed with the personal and 
technical qualifications of the men that constitute these organiza- 
tions. They have, and are giving, every indication that they will 
approach all problems in connection with aviation with an open 
mind, and in my opinion we can not help but go forward if you 
place the confidence in them that I believe they both merit and 
deserve. 

Several members of the new Authority have already indicated 
that they intend to rely to a large extent upon the advice and 
cooperation of state aviation officials in all matters pertaining to the 
regulation and development of aviation. 


THE NATIONAL AIRPORT SURVEY 


Perhaps the most pressing problem at the present time, insofar 
as airports are concerned, is the task of completing the national 
airport field survey, and the preparation of the report which Con- 
gress has directed shall be submitted by February 1, 1939, as to 
whether the Federal Government should participate in the construc- 
tion, improvement, development, operation or maintenance of a 
national system of airports, and if federal participation is recom- 
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mended, the extent to which, and the manner in which, the federal 
government shall so participate. 

The Private Flying and Planning Division of the Civil Aero- 
nautics Authority has been directly charged with the responsibility 
of completing the survey and preparing the report. The Airport 
Section is specifically charged with the completion of the field sur- 
vey, and to expedite the work, approximately forty engineers, 
draftsmen, stenographers, and statistical workers have recently been 
added temporarily to the regular force of the Airport Section. Even 
with this additional force, however, it will be impossible to com- 
plete this tremendous task by February 1, without the whole-hearted 
cooperation of state, municipal, and civic officials. A temporary 
Analysis and Report Staff headed by Mr. Douglas L. Cullison, has 
been created in the Private Flying and Planning Division, to con- 
duct an economic study of the various regions and communities and 
to determine just what part Air Transport now plays, and may 
reasonably be expected to play, in the national economy. It will 
also be the duty of this staff to prepare the final report, together 
with the recommendations as to whether or not federal aid should 
be made available for airport construction, maintenance, and opera- 
tion. This survey and report, we believe, is but the first step in 
accomplishing the program which we have long sought to achieve; 
namely, that of a coordinated national system of airports and air- 
ways, accomplished through the combined efforts of national, state, 
and local authorities. 

A little over a year ago the Airport Section began making a 
special and thorough survey of airports, by using a combination of 
questionnaires and aerial photographs. As a result the Authority 
now possesses fairly complete information about airports throughout 
the country, municipal and otherwise, and it is hoped this survey 
embracing every airport in the United States will be completed by 
February 1, 1939. Up to August, 1938, 1137 airports had been 
surveyed by the Airport Section, compared with 361 on November 
18, 1937, when I reported to this Association at your last annual 
convention. 

Although I have no wish to become statistical, I can not refrain 
from citing just a few figures obtained from these questionnaires. 
During the calendar year of 1936, the total gross income of these 
1137 airports amounted to approximately $2,300,000. Included in 
this group were 167 of the 209 scheduled air terminals, the gross 
income of which was approximately $999,500. Of this amount, 
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$402,000, or approximately 40%, was received from air transport 
companies. Another interesting fact brought out is that 83% of 
the $102,300,000 expended for improvements on airports, excluding 
cost of land, is accounted for by the municipal airports, the re- 
maining 17% represents improvements made to private and com- 
_ mercial airports. The total capital invested in these 1,137 airports 

amounts to roughly $152,000,000, of which $44,800,000, or 29.5 per 
cent represents Federal funds; $49,230,000, or 32.4 per cent repre- 
sents land costs, and $57,500,000, or 37.8 per cent represents other 
municipal, county, state and private funds. The average cost of 
land for all airports included in this tabulation is $286.00 per acre. 
The average cost per acre in cities over 500,000 population is $1,970, 
the cost decreasing in the smaller populated cities or communities to 
$66 in towns of less than 5000 population. 

May I again call attention to the fact that the survey is to be 
made of the “existing” system of airports and that “definite recom- 
mendations” are to be made to Congress as to whether the federal 
government shall participate in the construction, improvement, de- 
velopment, operation, or maintenance of a national airport system, 
and if so, to what extent, and in what manner. I would also like to 
call attention at this time to the fact that the selection of approxi- 
mately 800 airports for detailed survey purposes in no way deter- 
mines the importance of any particular airport in the United States. 
I say this to allay any concern that airports were selected for survey 
purposes on their estimated or proposed importance in relation to a 
national system of airports. A veritable deluge of letters has de- 
scended upon our office as a result of this misapprehension, asking 
that this airport, and that airport, be included in the survey. You 
would be doing a great service if you would explain to the city 
officials and the airport people with whom you come in contact that 
the particular airports included in the present survey were selected 
impartially, and for cross-sectional purposes only, and that the ter- 
titory selected for a regional study adapted itself more readily for 
survey purposes during the ensuing winter months. 

It is hardly necessary to emphasize that the Civil Aeronautics 
Authority must, and shall call upon every organization and agency 
possessing pertinent facts, or means with which facts can be ob- 
tained relating to this survey, for immediate assistance and coopera- 
tion. Educating the officials and people in your states as to the pur- 
pose and intent of the survey and the necessity for a coordinated 
airport and airway plan is a task which we must call upon you to 
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assist in, and in this connection, we have prepared for field use an 
“Outline-guide to a proposed national airport plan” to explain, (a) 
the necessity and purpose of the plan; (b) the theory upon which 
it is to be based; (c) the proposed methods to be used in its formu- 
lation; (d) and the standards proposed for the classification of 
landing areas and seaplane bases and the factors which enter into 
the assignment of such classifications. 

Time will not permit me to go into detail as regards this outline- 
guide so, perforce, I shall merely attempt to touch on a few of the 
more important factors covered therein. 


CLASSIFICATION OF AIRPORTS; LANDING AREAS 


We have assumed that it is possible to establish minimum land- 
ing area requirements, and these minimum requirements have been 
designated as Class 1 to 4 landing areas beginning with Class 1 as 
the smallest rather than the largest, making it possible to add addi- 
tional classifications of landing areas when needed, in regular 
numerical order, thus eliminating the necessity for reclassifying all 
landing areas, if it becomes necessary in the future to establish 
landing areas of higher classifications than are now provided for. 
The adoption of this method will, we believe, also eliminate a great 
deal of confusion relative to landing area classifications, for it will 
only be necessary for aircraft operators to familiarize themselves 
with a single plan, inasmuch as each succeeding classification can 
be added in numerical order. 

In order to determine whether or not a given airplane may be 
safely operated into or out of a given airport, it is necessary to 
compare the distances required for the airplane to take off or land 
at that airport with the distances available. The available dis- 
tances obviously remain fixed for a given airport. The various 
factors which influence the distances required for an airplane to 
take off and reach a certain height above the ground or the space 
required in landing may be classified as follows: 


A. Characteristics of the site: 


1. Actual altitude. 
2. Nature of runway surface. 


B. Weather conditions: 
1. Barometric pressure. 
2. Temperature. 
3. Wind direction and velocity. 
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C. Characteristics of the airplane: 


. Wind loading. 

. Power loading. 

. Minimum parasite drag. 
. Maximum lift. 

. Engine characteristics. 

. Propeller characteristics. 


D. Operating technique: 
1. This is largely a matter of the selection of an approach glide 
speed and a throttle setting in landing or a steady climb 
speed and throttle setting in take-off. 


In the classification of airports on the basis of the comparison 
of the distances required by the airplane with those distances avail- 
able, it is obviously desirable to provide some margin of available 
distance over necessary distance. This margin must be sufficiently 
great to accommodate the effect of the worst possible combination 
of all of the above factors, which are not otherwise accounted for, 
and in addition should contain some provision for the effect of 
traffic density upon the required distances. 

A study of airport locations disclosed that approximately 79% 
of the existing landing areas are located at elevations ranging be- 
tween sea level and 2000 feet. We have therefore established mini- 
mum effective runway length requirements for each classification 
sufficient, we believe, to take care of all of the variable factors 
previously mentioned, for all airports located at elevations between 
sea level and 2000 feet. For landing areas located at higher eleva- 
tions, the minimum effective runway lengths must be increased 
approximately 15% for each additional 1000 feet increase in 
elevation. 

Briefly, for your information, I will outline the minimum re- 
quirements for each of the four landing area classifications into 
which it is proposed to group all airports or landing areas. 

Class I. Landing area should provide a sufficient number of 
landing strips at least 300 feet wide, having a minimum effective 
length of 1500 feet, or permit the possibility of laying out such 
strips if an all-way landing area, making possible, landings and 
take-offs to be made within 221%4° of the prevailing wind directions 
for at least 75% of the total winds over 5 miles per hour in velocity. 

Class I], Landing area should provide the same general re- 
quirements save that the landing strips shall be at least 500 feet in 
width and have a minimum effective length of 2500 feet, with the 
landing strips so laid out as to allow landings and take-offs to be 
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made within 2214° of the prevailing wind direction for at least 80% 
of the total winds over 5 miles per hour velocity. 

Class II]. Landing area—same general requirements, save that 
the minimum effective runway length shall be 3500 feet—landing 
strips so laid out as to account for 90% of prevailing winds over 
5 miles per hour velocity. 

Class IV. Landing—same requirements save that minimum 
effective runway length shall be 4500 feet. By effective length is 
meant the actual length of a runway, landing strip or other portion 
of the landing field corrected for approach deficiencies, so ap- 
proaches can be made at a glide angle of 20 to 1. This standard, 
however, may have to be changed at an early date to 25, or even 
30 to 1. 


INSTRUMENT APPROACH SYSTEM 


In this connection it may be of interest to you to note that the 
Civil Aeronautics Authority is carrying on a general deveiopment 
program, under W. E. Jackson, Chief Radio Development Section, 
Planning and Development Division, directed toward producing an 
improved instrument landing system. On June 27th, the Civil Aero- 
nautics Authority let a contract with the International Telephone 
Development Company in the amount of approximately $65,000, 
for an instrument landing system to be installed at the CAA ex- 
perimental station on the Indianapolis, Indiana, Municipal Airport. 
This landing system will give guidance to aircraft landing in any of 
four directions. Time does not permit me to outline this system, 
but it may interest you to know that for this system it is recom- 
mended that all buildings and obstacles should be at least 750 feet 
from the center line of any runway to be used for instrument land- 
ings. Paved runways should be at least 200 feet wide and 300 feet 
is desirable and if not 300 feet should at least have surfacing or 
sod on either side sufficient to permit off-runway landings. Run- 
ways should be at least 5000 feet long for instrument landings and 
obstructions at the end of these runways must be held to a minimum 
height. It is recommended that obstructions from a point at the 
approach end of the runway to 2500 feet from this point should be 
kept below a glide angle of 50 to 1. Objects from a point 2500 
feet from the end of the runway to a point one mile from the 
end should be withheld to permit a glide angle of 40 to 1 and objects 
between one mile from the end of the runway to a point two miles 
from the end should permit a glide angle of 30 to 1. 
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This development designed to increase the operation of air- 
craft during periods of low or zero zero visibility by bringing air- 
craft into airports on instruments at flat angles of approach forcibly 
brings to attention the necessity of adequate zoning of airport 
approaches. 


PHOTOGRAPHIC ANALYSIS OF LANDING AND TAKE-OFF 
CHARACTERISTICS OF AIRPLANES 


The Airport Section first sounded a warning years ago as to 
the necessity for developing a coordinated airport plan which would 
allow for suitable expansion in the proper directions providing safe 
distances for take-offs and landings. The warning was again 
sounded when the rapid development of air transport aircraft 
threatened to doom large numbers of our airports. It became ap- 
parent then, that there was a desperate need for a criterion based 
on actual service performance characteristics by which safe runway 
lengths could be determined, rather than by theoretical calculation 
and personal opinions. 

In developing equipment to obtain this information, every 
known make of photographic recording device was studied with 
respect to ability to produce the data needed. It would take too 
long to mention the disappointments and the hard work experienced 
by Airport Section personnel in the early experiments, as this is 
characteristic of all research work. 

Through the cooperation of the Eastman Kodak Co., and par- 
ticularly Mr. Ford Tuttle of that company, a multiple camera sys- 
tem was developed. This was based on the well known principle 
of triangulation, and functioned basically as a fixed base range 
finding device. 

The essential equipment consists of four 16 millimeter spring- 
driven motion picture cameras, operated in pairs, equipped with 
two and one-half inch lenses and electrically operated solenoid 
single frame releases. 

In order to simplify readings and calculations we are using a 
projector on which the images produced by either pair of cameras 
are projected side by side. These images are registered accurately 
on the projector screen by means of reference markers, which are 
placed in the fields of the cameras when the pictures are taken. 

Up to July 1, 1938, some 850 take-offs and landings were re- 
corded at various locations. The records obtained to date have 
provided a most valuable accumulation of data, speeds, accelerations, 
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and determined flight path angles. These data will have an im- 
portant future bearing on determining airplane airworthiness regu- 
lations for landing. They may also be used for the recording of 
flight paths during instrument approaches on so-called blind landing 
systems. They would provide an excellent check of actual flight 
paths against theoretical radio beams and would be of valuable 
assistance to future developments of blind landing systems. This 
method of determining aircraft performance will play an important 
part in determining future landing area requirements for all aircraft. 


AIRPORT LIGHTING 


One of the most important developments in airport lighting 
during the past twelve months has been the widespread installation 
of contact lights, which are flush lights installed along the edges 
of the runways. The Airport Section in cooperation with manu- 
facturers of airport lighting equipment also developed a new type 
of flush contact light, which is designed to produce maximum light 
at low angles where it can be most readily picked up by a pilot 
approaching an airport in a normal glide. 

Considerable study has been given to the best type of approach 
lane lighting designed to mark the approach to instrument landing 
runways, and experiments are now being carried on at Indianapolis 
and elsewhere to determine the best solution of this problem. 


THE ESTABLISHMENT OF SEAPLANE BASES AND ALLIED 
FAcILITIES THROUGHOUT THE UNITED STATES 


As a result of increasing seaplane activity and the extension 
of transoceanic operations, the Bureau of Air Commerce was often 
called upon to make recommendations as to the size of the water 
areas that would be required, and the type and scope of the land 
facilities that should be constructed for handling operations. . Since 
the information then at hand as to the performance characteristics 
of large transoceanic water aircraft was limited to the extent that 
time elements for various maneuvers were calculated in seconds and 
minutes, rather than distance, a survey was conducted during the 
past year to determine the water maneuvering characteristics of 
this type of aircraft in relation to the length of run on the water, 
rate of climb, and altitude attained by large seaplanes in certain 
distances immediately following take-off. From this survey it was 
determined that the following minimum length landing areas were 
desirable for safe operations: 
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5000 feet usable water area or channel for seaplanes up 
to and including 20,000 Ibs. gross weight. 

12,000 feet for seaplanes from 20,000 to 40,000 Ibs. gross 
weight, and 

20,000 feet for seaplanes from 40,000 to 125,000 Ibs. gross 
weight. 


Under the direction of our Seaplane Terminal Adviser, Mr. 
Robert L. Campbell, extensive studies have been initiated to de- 
termine the ultimate utility that might be expected from various 
typs of marine railways, ramps, mechanical beaching gear and load- 
ing platforms. While such studies have not been completed, they 
have been carried out to a point that satisfactorily demonstrates the 
main features of design that must be incorporated in land facilities, 
if the greatest degree of diversified utility is to be accomplished. 

Considerable work, research and study has been given to oper- 
ating areas, i. e., restricted areas or areas in which seaplanes have 
the right of way over surface craft,—possible overland routes for 
seaplanes, and the lighting of water operating areas. 

One of the principal responsibilities of the Airport Section of 
the Civil Aeronautics Authority is the review of all project applica- 
tions, and plans and specifications pertaining thereto, for the de- 
velopment and improvement of airports where the expenditure of 
Federal funds is involved. Under the new Civil Aeronautics Act, 
the Authority is required to certify that any Federal funds expended 
by any Federal agency upon airports is reasonably necessary in the 
interest of National defense or air commerce. This part of the Act 
is interpreted to mean that these Federal funds shall be expended 
for facilities which are to be both adequate and safe. In order to 
carry out this responsibility, our engineers closely check all plans 
and specifications to determine that the finished work will be ac- 
ceptable from an aeronautical standpoint, prior to the issuance of 
the Certificate of Air Navigation Facility Necessity. 

When you consider that approximately 350 WPA and PWA 
project applications involving the expenditure of $93,930,000.00 have 
been submitted to the Civil Aeronautics Authority for processing 
during the past twelve months, it can readily be seen that our 
engineers must necessarily handle and review a vast amount of 
material in connection with the present airport development pro- 
gram. Unfortunately, this material is not always sufficiently com- 
plete, with reference to plans and specifications, to determine that 
the development proposed under the project is going to result in 
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good usable facilities. This results quite often in delay in processing 
the projects through regular channels in Washington, pending the 
preparation and receipt of additional material for review. Con- 
siderable time is lost which could be advantageously used in the 
actual operation of the project. Plans are very often received 
which are very sketchy and vague and do not indicate the most 
essential information, such as location of runways, buildings, sur- 
rounding obstructions, finished grades and topography of the field, 
etc. State aviation officials are in a position to give sponsors con- 
siderable help in securing the expeditious review and processing 
of project applications, by impressing upon them the necessity for— 
and assisting them in—preparing plans which are complete in the 
essential details and which will furnish the Civil Aeronautics Au- 
thority with sufficient information to take intelligent action when 
the application is first received. 


CoNCLUSION 


I have endeavored to present to you a brief resume of some 
of the things that have been done during the past twelve months, 
what the CAA is trying to do to improve the “Airport Dilemma,” 
as the American Municipal Association so aptly calls it, and a brief 
outline of the problems confronting us in the immediate future; 
but, due to the vastness of the program, it has been impossible to 
give you more than the sketchiest of outlines, and if I have rambled 
in so doing, I hope you will overlook it. Before I close, however, 
I would like to again express my appreciation for the work your 
Association has done during the past year. The activities of your 
officers, I believe, had a significant bearing on the final draft and 
passage of the Civil Aeronautics Authority Act of 1938. 

May I again impress upon you at this time the importance of all 
working together as a unit, for only by so doing can you hope to 
continue the reputation of your Association as an unselfish, hard- 
hitting, clear-thinking organization interested solely in the advance- 
ment of aviation. 








A VISIT TO THE RESEARCH LABORA- 
TORIES OF THE NATIONAL ADVISORY 
COMMITTEE FOR AERONAUTICS AT 
LANGLEY FIELD, VIRGINIA* 


Joun F. Victoryf 


It is an honor and a privilege to present to the National Asso- 
ciation of State Aviation Officials and their guests moving pictures 
of the research equipment and methods used at the laboratories of 
the National Advisory Committee for Aeronautics at Langley Field, 
Virginia. Before showing the pictures, it may be of interest to refer 
briefly to the history of aeronautical research apparatus, especially 
wind tunnels, and to review briefly the origin of the N.A.C.A. and 
its present organization and status as an agency of the Federal 
Government. 

In recording the various stages of man’s success in solving the 
problems of flight, it should first be emphasized that each step was 
based on knowledge. The first problem that had to be faced in 
fiying was that of support. Implicit in the earliest legends of flying 
that we have was the recognition that birds sustained themselves 
by the pressure of air on their wings, but it was not until the time 
of da Vinci that we have any authentic records of a recognition of 
the actual basis for the solution. At that time it was clearly stated 
that in its beat the bird’s wing encountered a resisting medium 
which permitted the bird to raise itself above the earth. On the 
basis of this principle da Vinci constructed a number of small flying 
models that flew successfully. It was not, however, until much 
later, say the middle of the nineteenth century, that man began 
seriously to study the actual qualities of the air which permitted 
it to sustain objects by the dynamic forces it could exert. In terms 
of historical developments the present success of world air trans- 
portation has come very suddenly from man’s study of the air and 
its properties. One finds consistently throughout the work of the 
early pioneers that their efforts were frustrated largely by a lack 
of information on the forces the air could exert on wing surfaces. 
This led directly to the beginnings of the wind tunnel, which has 
been the most productive instrument in furthering man’s knowledge 





* Address presented at the Eighth Annual Convention of the National Asso- 


ciation of State Aviation Officials, October 13-15, 1938. 
+ Secretary, National Advisory Committee for Aeronautics. 
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of the air for purposes of flight yet developed. The first studies 
of the force exerted by air on wings were made by mounting the 
wings on balances on tops of hills and buildings, and recording the 
forces exerted. With the crude methods employed for measuring 
and for maintaining steady conditions of test, it was inevitable that 
much disagreement between the early students resulted, and one of 
the important foundations of the Wright brothers’ success lay in 
their provision of an accurate means of measuring the forces with 
which they had to deal—a wind tunnel. 

Nine days before the Wright brothers made the first successful 
flight of an airplane the effort to launch the Langley aerodrome by 
catapult failed in December, 1903, and the craft fell into the Potomac 
River. The wreckage was pulled from the water, wiped off, and 
removed to Dr. Langley’s workshop in the Smithsonian Institution, 
known as the Langley Aerodynamical Laboratory. Three years 
later he died, leaving his aerodrome untouched. The Wright broth- 
ers proceeded to develop flying and made many demonstrations in 
various countries. European powers engaged in the development of 
aviation for military purposes. 

The late Dr. Charles D. Walcott had succeeded Dr. Langley 
as Secretary of the Smithsonian Institution. Dr. Walcott was a 
geologist and not an aeronautical engineer, but he had the vision to 
realize something of the future vital significance of aeronautics, 
and that it was a wholly new branch of science, about which the 
world knew but little and America even less. So, in 1913, he 
obtained from the Board of Regents of the Smithsonian Institution ~ 
authority to reopen the Langley Aerodynamical Laboratory and to 
form an Advisory Committee for Aeronautics. That committee 
held its first meeting on May 23, 1913, and included in its mem- 
bership Orville Wright and Glenn Curtiss. The committee held 
several meetings, appointed subcommittees, and was beginning to 
function, when in March, 1914, the Comptroller of the Treasury 
rendered a decision to the effect that the committee not having been 
established by law, the detail of employees from any governmental 
agency to serve on the committee was contrary to law. Accord- 
ingly the committee was dissolved. 


Five months later, in August of that year, the World War 
broke out. Dr. Walcott approached President Wilson with a plan 
to establish by law a National Advisory Committee for Aeronautics. 
President Wilson at first withheld assent, on the ground that it 
would be an unneutral act. Dr. Walcott persisted, and secured 
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the enactment of legislation establishing the N.A.C.A. which was 
approved by President Wilson March 3, 1915. 

The National Advisory Committee for Aeronautics, as thus 
established by law, was charged with the supervision, direction, and 
conduct of fundamental scientific research and experiment in aero- 
nautics. With the farsighted support of the Congress the Com- 
mittee has developed at Langley Field, Virginia, one of the largest 
and best equipped aeronautical research laboratories in the world. 
The research programs include problems initiated by the Committee 
and its subcommittees and also investigations requested by the War 
and Navy Departments and the Civil Aeronautics Authority. The 
results of researches conducted in one central Government laboratory 
at Langley Field serve, without overlapping or duplication of effort, 
the needs of all branches of aviation, civil and military, and exert 
a profound influence on the progress of aeronautics by improving 
the performance, efficiency, and safety of aircraft. 

The President is authorized to appoint fifteen members on the 
Committee, including two representatives each of the Army Air 
Corps, the Naval Bureau of Aeronautics, the Civil Aeronautics 
Authority; one each from the Smithsonian Institution, the United 
States Weather Bureau, and the National Bureau of Standards, and 
six others from private life, scientists and leaders in aeronautic 
circles outside the Federal Government. Under the main Com- 
mittee there are 12 technical subcommittees, similarly organized, 
with a total membership of 78. 

The members of the Committee and of the subcommittees 
serve as such without pay. However, a research staff of 470 em- 
ployees, paid from funds appropriated by the Congress, is busily 
engaged in studying problems of almost every conceivable kind 
having to do with improvement in aircraft performances, efficiency, 
and safety. 

There are 13 wind tunnels at Langley Field, including a full- 
scale wind tunnel having an oval-shape throat 60 by 30 feet, large 
enough to investigate full-size airplanes; an 8-foot 500-mile-per- 
hour wind tunnel; a 20-foot propeller-research tunnel; a 5-foot 
variable-density wind tunnel; a 7- by 10-foot wind tunnel; a 5-foot 
vertical wind tunnel; a 15-foot free-spinning wind tunnel ; two high- 
velocity jet-type wind tunnels of 11- and 24-inch throat diameters, 
respectively ; a gust tunnel; an engine research laboratory; a flight 
research laboratory; an instrument research laboratory; a hydro- 
dynamic laboratory—a seaplane model towing basin; a refrigerated 
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wind tunnel; and a vacuum chamber for propeller testing. There 
are under construction at this time a 19-foot pressure wind tunnel 
and a 12-foot free-flight wind tunnel. 

With the aid of motion pictures, I will now take you on a 
conducted tour of the Langley Field laboratories.’ 

Other governments have set up similar publicly-supported in- 
stitutions, and there are now in existence aeronautical laboratories, 
in England, France, Switzerland, Germany, Italy, Russia, and 
Japan, as well as the United States. In this connection it is inter- 
esting to note the great surge of aeronautical interest on the part 
of Russia, Italy, and Germany. It is further interesting to note 
in this connection the way in which the various countries have 
followed the United States in their development of research equip- 
ment. There have recently been built in England and Germany vari- 
able- density wind tunnels based on the same ideas that led the 
National Advisory Committee for Aeronautics to build such a wind 
tunnel in the middle 1920’s. 'In the case of the German wind 
tunnel, their effort has been extended even farther to combine the 
qualities of the variable-density tunnel and our own propeller- 
research tunnel, which was also built during the 1920’s. Likewise, 
as to large-scale research equipment, such as the propeller-research 
tunnel and full-scale tunnel, the English, Germans, and French have 
followed quickly in our steps. In Italy the development seems to 
have been more toward a high rate of research production. One 
may quote the example of a battery of six identical wind tunnels of 
approximately the same characteristics as the Committee’s 7- by 10- 
foot atmospheric wind tunnel. 

The recent remarkable improvement in the performance, safety, 
and efficiency of American aircraft, both military and commercial, 
is an achievement in which Americans may justly take pride. The 
fact that foreign aeronautical engineers are visiting the United 
States in steadily increasing numbers to study the methods whereby 
such characteristics are obtained, and also to procure aircraft for 
European transport lines, is an indication of the excellence of the 
American product. 

I am privileged to extend to you the cordial invitation of the 
National Advisory Committee for Aeronautics to visit its research 
laboratories at Langley Field, near Hampton, Virginia. 





1. At this point moving pictures were shown of the research facilities 
and methods used at the Langley Memorial Aeronautical Laboratory of the 
National Advisory Committee for Aeronautics at Langley Field, Virginia. 

At the conclusion of the moving pictures Mr. Victory continued. 








UNIFORM AVIATION LIABILITY ACT* 
WiLiiaM A. SCHNADERT 


It is my purpose to present to you as briefly as possible the 
point of view of the committees which prepared the three uniform 
state laws, known respectivly as the Uniform Aviation Liability 
Act, the Uniform Law of Airflight and the Uniform Air Jurisdic- 
tion Act. 

Before doing so, perhaps you will indulge me for a few 
minutes while I give you the history of the preparation of these acts. 

As you doubtless know, as early as 1922, the National Confer- 
ence of Commissioners on Uniform State Laws prepared and, with 
the approval of the American Bar Association, recommended to 
the states for adoption, the Uniform Aeronautics Act. 

This act dealt with the following topics only: Sovereignty in 
space, Ownership of space, Lawfulness of flight, Damage on land, 
Collision of aircraft, Jurisdiction over crimes and torts, Jurisdic- 
tion over contracts, Dangerous flying, and Hunting from an aircraft. 

Section 3 of the Act provided that the ownership of the space 
above the lands and waters of a State, is vested in the several owners 
of the surface beneath, subject to the right of flight provided in 
Section 4. 

Section 4 provided that flight by aircraft over the lands and 
waters of a state is lawful unless at such a low altitude as to inter- 
fere with the then existing use to which the land or the space over 
the land is put by the owner or unless so conducted as to be immi- 
nently dangerous to persons or property lawfully on the land be- 
neath. Landing by an aircraft on the land of another without his 
consent was declared to be unlawful except in the case of a forced 
landing. 

Section 5 imposed upon the owner of an aircraft absolute and 
unlimited liability for injuries to persons or property on the land,— 
that is for ground damage. This liability was declared to be re- 
gardless of negligence on the part of the owner, but he was ex- 
empted from liability if the injury was caused, in whole or in part, 
by the negligence of the person or the owner or bailee of the prop- 
erty injured. 





* Address presented at the Eighth Annual Convention of the National Asso- 
ciation of State Aviation Officials, October 13-15, 1938. 

+ Chairman, Committee on Uniform Aeronautical Code, National Conference 
of Commissioners on Uniform State Law. 
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Section 6 provided that liability of owners of aircraft in case 
of collision should be determined by the rules of law applicable to 
torts on land. 

Twenty-two states have adopted the Uniform Aeronautics Act. 


Since 1923, the American Law Institute has been engaged in 
restating the common law of the United States. One of the sub- 
jects of the restatement is “Torts.” In Volume 1, pages 366-367, 
the Restatement of Torts deals with intrusion by aircraft into air 
space above property. These statements appear: 


“e. An unprivileged intrusion in the space above the surface of the 

earth, at whatever height above the surface, is a trespass. 
* * x * * 

“f, A temporary invasion of the air space by aircraft, for the purpose 
of travel through it or other legitimate purpose, if done in a reasonable 
manner, and at such a height as is in conformity with legislative require- 
ments and does not interfere unreasonably with the possessor’s enjoyment 
of the surface of the earth and the air space above it, is privileged. 

“go Where a person is carefully and skilfully operating an aircraft in a 
place where he may lawfully so operate it and against his will and with- 
out any culpability on his part the aircraft, its cargo or any part thereof, 
or the operator himself, or any person traveling therein, invades the air space 
above premises in the possession of another at an unreasonably low altitude, 
or comes to earth upon the surface thereof, the actor is under no liability 
if no harm results to the land or to the possessor or to anything or third 
person in whose security the possessor has a legally protected interest. On 
the other hand, if the entry causes such a harm the actor is subject to lia- 
bility therefor even though he has acted with due care, since at the present 
time the operation of aircraft is an extra-hazardous activity.” 


At page 460 of the same volume appears Paragraph 194, deal- 
ing with “Travel Through Airspace.” It is as follows: 


“An entry above the surface of the earth, in the air space in the pos- 
session of another, by a person who is traveling in an aircraft, is privileged 
if the flight is conducted 

“(a) for the purpose of travel through the air space or for any other 
legitimate purpose, 

“(b) in a reasonable manner, 

“(c) at such a height as not to interfere unreasonably with the pos- 
sessor’s enjoyment of the surface of the earth and the air space 
above it, and 

“(d) in conformity with such regulations of the State and federal aero- 
nautical authorities as are in force in the particular State.” 


Although the Restatement of Torts was finally published in 
1934, it was in course of preparation for the preceding ten years. 
During this period, various tentative drafts were circulated for 
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discussion and there was a great deal of controversy over the para- 
graphs to which I have referred. 

Possibly this controversy led to the inauguration, about 1928 
of a movement to have the American Bar Association prepare a 
Uniform Aeronautical Code. 

The plan to prepare such a Code was initiated by the Bar Asso- 
ciation’s Committee on Aeronautical Law of which your counsel, 
Mr. Logan, was a member,—and a very useful member,—for a 
number of years. 

Under the Constitution of the American Bar Association, all 
proposed state legislation must be referred to the National Confer- 
ence of Commissioners on Uniform State Laws. 

Accordingly, the proposal to prepare a Uniform Aeronautical 
Code became current business of the Commissioners on Uniform 
State Laws shortly after the Bar Association Committee had in- 
augurated the movement to prepare a State Aeronautical Code. 

For several years, the Bar Association Committee and the Com- 
mittee of Commissioners on Uniform State Laws assigned to the 
task of dealing with the subject, were not at all in harmony. 

However, in one respect, there was no disagreement, namely, 
that two separate divisions of a Uniform Aeronautical Code should 
be known as the Uniform Air Licensing Act and the Uniform Air- 
ports Act. Later on the name of the former act was changed to 
the Uniform Aeronautical Regulatory Act. Beginning in 1935, the 
American Bar Association Committee on Aeronautical Law and the 
Conference Committee on Uniform Aeronautical Code joined forces 
in their work on an Aeronautical Code. From that year until this 
year, I was chairman of both committees and neither committee 
ever held a meeting to discuss the proposed code, unless the mem- 
bers of the other were invited to be present. And, according to my 
best recollection, no meeting was ever held which was not attended 
by a quorum of each committee. 

In 1935, the work on the Uniform Airports Act and on the 
Uniform Aeronautical Regulatory Act was completed. In the last 
stages of this work, we received great assistance from your or- 
ganization through Professor Fagg. I think it is fair to say that 
the Airports Act and the Regulatory Act represented the combined 
judgment of your organization, the National Conference of Com- 
missioners on Uniform State Laws and the Committee on Aero- 
nautical Law of the American Bar Association. 

The remaining chapters of the Code involved much more seri- 
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ous problems than those which have been solved in the Airports 
Act and the Regulatory Act. 

In the first place, there was great dissatisfaction among those 
interested in aviation, in the restatement of the common law by the 
American Law Institute as I have given it to you. 

The restatement dealt only with the subjects of ground damage 
and the lawfulness of flight over another’s land. 

As far as concerned passenger liability, the restatement was 
silent. 

But the courts have, from the beginning, differed widely as to 
the rules of law to be applied in suits between passengers and 
operators of aircraft. 

There are decisions holding that the rules to be applied in air 
cases are the same as in any others. 

Under these decisions, the passenger, or in the case of his 
death, those who have the right to sue for damages for his death, 
have the burden of proving negligence on the part of the carrier, 
and failing such proof, they cannot recover. 

Other courts have decided that in aircraft accident cases, the 
doctrine of res ipsa loquitur is applicable. Under this rule, the 
very happening of the accident imputes negligence, and the burden 
is on the defendant to show the absence of negligence. 

Intermediately, there are decisions which do not consistently 
apply either of the two rules I have mentioned. 

Under any of these rules, if the plaintiff meets his burden of 
proof, the amount of his recovery is unlimited. Damages are as- 
sessable by a jury; and the amount at which a jury may appraise 
an injury or a death is always unpredictable. 

We may summarize the situation which confronted us 
as follows: 

1. Liability for Ground Damage: Under both the common 
law as restated by the American Law Institute and the Uniform 
Aeronautics Act enacted by 22 states, there is absolute and unlimited 
liability ; 

2. Passenger Liability: There is an irrreconcilable conflict of 
view as to the rules of law which should be applied. Liability is 
unlimited if negligence is either proved or presumed; 

3. Collision: The same rules apply as in the case of collision 
between other types of craft; 

4. Lawfulness of Flight: Under the common law, as restated 
by the American Law Institute, flight over another’s land is a 





668 JOURNAL OF AIR LAW 


trespass unless privileged. A flight is privileged only under very 
restricted circumstances. 

Incidentally, in 1936 the American Law Institute agreed to 
cooperate with the Bar Association and the Commissioners on Uni- 
form State Laws in completing the Uniform Aeronautical Code. 
Although the Institute was satisfied that it has correctly stated the 
common law relating to lawfulness of flight, it felt that the com- 
mon law was too harsh and that it should be modified by statute. 

Accordingly, from 1936 to the completion of our work, the 
American Bar Association, the American Law Institute and the 
National Conference of Commissioners on Uniform State Laws 
collaborated in the preparation of the drafts I am discussing. 

In order to attack the problem of preparing a statute relating 
to liability for ground damage and passenger liability, it was neces- 
sary to obtain the greatest possible amount of practical information 
regarding the number of accidents, the extent to which the causes 
of accidents can be determined, the amount of insurance which is 
presently carried by operators of aircraft, insurance rates, and the 
results of certain suggested measures upon aviation and aviation 
insurance rates. 

Conferences were held in New York and Chicago to which 
aviation insurance underwriters, representatives of the commercial 
air lines and others were invited. 

We also sought and obtained information from other sources. 

As a result of all of the information obtainable, I believe that 
the following statement fairly represents the situation as it exists: 


I. As To LIABILITY FOR GROUND DAMAGE 


(a) From the Standpoint of the Public: The person or the 
owner of property on the ground is absolutely helpless to avoid 
damage by aircraft. Crashes, when they come, are unheralded and 
unpredictable. The situation is entirely different from any other 
hazard to which persons and property are subjected. For example, 
by keeping off the highways, personal injury by automobile can, 
except in rare instances, be escaped, but there is no way to keep 
either persons or property out of the zone of possible aircraft crash. 
Accordingly, the feeling seems to be universal, (except among avi- 
ators themselves), that for so-called ground damage operators of 
aircraft must continue to be held liable regardless of negligence. 

However, from the standpoint of the public, the abstract right 
to recover an unlimited amount for this type of damage affords less 
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actual protection than insurance in a limited amount. Therefore, 
it would seem that the public would be afforded better protection, 
practically, by holding operators of aircraft liable regardless of 
negligence only within limits determined according to the weight 
of the aircraft or its speed or its horsepower or some other definite 
factor, provided that each operator be required to carry insurance 
to the extent to which his liability is limited. 

It is generally agreed that it would be impossible under our 
federal and state constitutions to compel a property owner or a 
person on the ground to accept in full satisfaction of a claim for 
injury inflicted by aircraft a limited sum, if the injured party can 
prove that the accident was due to the operator’s negligence. For 
this reason it was felt necessary to give to the injured party alterna- 
tive rights of recovery. First, he may recover a limited amount 
without proving negligence, but, second, if he can prove negligence, 
he may recover whatever damages he can prove. However, the 
draft makes it perfectly plain that if the ground damage claimant 
elects to seek unlimited recovery, he must assume completely the 
burden of proving negligence without the aid of any presumption 
whatever in his favor. No insurance is required against any lia- 
bility except the limited liability regardless of negligence, which 
the act imposes. 

(b) From the Standpoint of the Operator of Aircraft: The 
insurance requirements proposed in the draft are less than the 
amount of insurance normally carried by commercial air lines. As- 
cordingly, the insurance requirements can impose no serious hard- 
ship there. 

As both the common law and the statutory law in almost one- 
half of the states impose unlimited absolute liability for ground 
damage, the proposal that the new act impose limited absolute lia- 
bility, favors all operators of aircraft. 

The real pinch is the requirement that private fliers as well 
as commercial air lines carry insurance against ground damage 
within the limits specified in the act. We were given to understand 
that the insurance rate for a policy required for a small aircraft 
would cost in the neighborhood of $60 or $70 per annum. We 
were. also informed that there are a number of private fliers to 
whom $60 or $70 per annum for insurance would be a burden. 

We gave earnest consideration to this situation. We concluded 
that any private flier who could not afford to pay $60 or $70 per 
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annum for an insurance premium, ought not to be permitted to 
endanger life and property by flying an aircraft. 

Obviously, the statutory and common law imposition of un- 
limited absolute liability upon all operators of aircraft for ground 
damage affords no protection whatever against harm at the hands 
of a flier whose resources are so meager that he cannot afford a 
small premium to protect him against claims, and claimants against 
loss, resulting from contacts between his plane and objects on the 
ground. 

The committees were informed that the number of cases of 
ground damage are relatively very, very few. This, however, is 
small consolation for the owners of property or the relatives of per- 
sons who are the victims of the few crashes which do inflict ground 
damage. 

We also learned that the number of private fliers who carry 
insurance against ground liability is almost negligible. Certainly 
if all fliers were compelled to carry this type of insurance, the rates 
should be substantially reduced. 

Opinions may differ as to the wisdom of the proposed pro- 
visions, but there can be no just accusation that the committees 
which prepared the acts did not consider all the factors and all the 


arguments pertinent to the solution of the problem. 

It is also an interesting fact that the principles which I have 
been discussing were approved by the American Law Institute 
after protracted debate by an almost unanimous vote, and, also after 
protracted debate, by the Conference of Commissioners on Uniform 
States Laws by a vote of more than a majority of the states repre- 
sented, at its 1937 meeting. 


II. As To PASSENGER LIABILITY 


(a) From the Public Standpoint: The question has been 
asked, Why should operators of aircraft be singled out from all 
other carriers of passengers as far as concerns the rules applicable 
to liability for injury or death? 

The committees believed that there are two answers to this 
question, of which the first is much the more important. 

We had the valuable assistance, first as an unofficial consultant, 
and latterly as a member of the Conference Committee, of Colonel 
John H. Wigmore, formerly Dean of the Northwestern University 
Law School. Colonel Wigmore had access to the files of the Bureau 
of Air Commerce of the Federal Government. 
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After an exhaustive study of the files, Colonel Wigmore re- 
ported to us that in less than 20% of all air crashes would it be 
possible for the victims or their relatives to obtain provable evi- 
dence of the cause of the crash. Differently stated, it would not be 
possible for the plaintiffs in air accident cases to prove negligence 
or to rebut evidence of care offered by the aircraft operators, in 
one case out of five. 

This fact alone would seem to warrant a rule of liability for 
injury to or death of passengers, regardless of the operator’s 
negligence. 

The second fact which would seem to justify a different rule 
in air accident cases, is the relative number of fatalities resulting 
from air travel as compared with other modes of travel. 

The most recent figures released by the National Safety Coun- 
cil show the relative number of lives lost for every billion passenger 
miles traveled to have been (in 1936) : 

Trains, 1; 

Automobiles, including busses, 45; 
Scheduled aircraft, 101; 
Non-scheduled aircraft, 1622. 

From the public standpoint it seemed to the committees that 
there was no occasion by statute to give special protection to the 
person who rides in aircraft as a guest passenger. On the other 
hand, we felt that aircraft which carry passengers for compensa- 
tion,—and particularly, the non-commercial air lines,—ought to be 
required to carry insurance in fixed amounts to assure passengers 
or their families of a limited recovery for injury or death. If in 
more than four cases out of five the cause of an air crash is not 
susceptible of proof in court, it is a mere mockery to talk about the 
burden of proof or in any other way to consider proof of negli- 
gence as a factor which ought to be considered in determining 
whether and in what amount compensation should be paid. 

(b) From the Standpoint of Aviation: The committees were 
informed that the commercial airlines now carry more insurance 
than the proposed uniform act would require. At present there is 
no limit to the amount in which they may be held liable for an 
injury or death. Accordingly, their risks are speculative, at least 
to a substantial degree. To require commercial airlines to carry 
insurance to the extent of $10,000 per passenger could not pos- 
sibly impose a burden on the industry. 

As far as concerns non-scheduled fliers the insurance require- 
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ment may deter certain operators from carrying passengers for com- 
pensation. However, the committees felt that, as in the case of 
ground damage, the operator who cannot afford to carry insurance 
within the limitations specified in the act, ought not to be per- 
mitted to carry passengers for hire. If he cannot pay the insurance 
premium, he certainly could not respond in damages. 

Consideration was also given to the question whether limited 
liability on the part of air carriers would discourage air travel. 

The proposed act provides that an operator may establish a 
schedule of higher liabilities dependent upon higher rates charged 
the passenger. This permission given to the operator, will cer- 
tainly enable him to offset any unfavorable reaction to statutory 
limited liability. And from the standpoint of the passenger the 
certainty of recovering a definite amount more than compensates for 
the loss of the ability to recover an unlimited amount, if the pas- 
senger or his relatives can accomplish the almost impossible task 
of obtaining provable evidence of negligence on the part of the 
operator. 

III. As To CoLuision 


I shall pass over this subject by outlining in brief the provi- 
sions of the proposed act. 

The act provides that if a collision was due to the negligence 
of only one of the aircraft involved, the operator of that aircraft 
shall be liable to the other aircraft for whatever damages they 
sustained. 

On the other hand, if more than one operator was negligent, 
the liabilities of the several negligent operators shall be propor- 
tioned according to the degree of negligence of which they were 
respectively guilty, if such degrees can be determined. Otherwise, 
the damages must be borne equally. There are appropriate pro- 
visions to the effect that each operator shall pay his own passenger 
and ground damage liabilities in the first instance, but may subse- 
quently recover from other operators involved in the collision the 
amounts paid or payable on account of passenger and ground dam- 
age liability. 

IV. LAWFULNEsS OF FLIGHT 


The proposed Uniform Law of Airflight deals with this sub- 
ject. 

I have already stated the manner in which the 1922 Uniform 
Aeronautics Act and the American Law Institute’s Restatement of 
the Law of Torts, respectively, deal with this subject. 
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The committees felt that neither the common law nor the Uni- 
form Aeronautics Act is satisfactory. 

Section 2 of the proposed Uniform Law of Airflight is as 
follows: 


“Section 2. [Lawfulness of Flight.] Flight of aircraft in this State is 
lawful: 

“(a) If the operator of the aircraft holds a valid certificate of air- 
worthiness from the [State Aeronautics Commission], or the proper agency 
of the Government of the United States and the aircraft is being navigated 
by a pilot holding a valid certificate of competency issued by the [State 
Aeronautics Commission] or the proper agency of the Government of the 
United States; and 

“(b) If at a height permitted by the rules, regulations or orders adopted 
and promulgated by the [State Aeronautics Commission], and the applicable 
rules of the proper agency of the Government of the United States; and 

“(c) Unless so conducted as to involve a substantial risk of harm to 
individuals or property on the land; or 

“(d) Unless so conducted as to constitute a substantial interference 
with the then existing use and enjoyment of the land or structures on the 
land or space over the land or adversely affect the then existing value of the 
land and structures thereon.” 


As this Section is phrased the operator of an aircraft has a 
very insignificant burden to meet in order to establish that his 
flight over the land of another is lawful. He must show that he 
holds a valid certificate of airworthiness, that the aircraft is being 
navigated by a pilot holding a valid certificate of competency, and 
that the flight is at a height permitted by the rules, regulations or 
orders adopted and promulgated by the appropriate state agency 
and the applicable rules of the proper Federal agency. 

When the operator proves these facts,—all of which are pecu- 
liarly within his ability to prove—the burden of proof shifts. 

His flight is lawful unless the property owner proves certain 
specified facts. 

To negative the legality of flight, the land owner must show 
that the flight is being so conducted as to involve a substantial risk 
of harm to individuals or property on the land, or is being so con- 
ducted as to constitute a substantial interference with the then ex- 
isting use of the land or the structures thereon or the space over 
the land, or so as adversely to affect the then existing (as distin- 
guished from the speculative future) value of the land and the 
structures thereon. 

It was believed that by imposing on the land-owner the burden 
of proving that the flight was substantially dangerous or substan- 
tially interfering with the present use and enjoyment of the prop- 
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erty or was adversely affecting the present value of the land and the 
structures thereon, the operators of aircraft were being given full 
consideration. 

The committees recognized that it would be impossible from 
a practical standpoint to impose upon aircraft operators the burden 
of negativing these various factors. 

We did feel that it was not too much to require that the oper- 
ators prove that their aircrafts and pilots have official sanction and 
that they are flying at a lawful height. 

It could not be expected that in dealing with a subject so 
complex any legislative proposal would meet with unanimous 
approval. 

As far as your organization is concerned, I call your attention 
to the fact that these proposed acts do not in any way affect state 
regulation of aviation or impose new duties upon state aviation 
officials, with one single exception. It is provided that if an operator 
wishes to do so he may furnish a bond or deposit cash in lieu of 
insuring against the liabilities which the Liability Act ordinarily 
requires the operator to insure against. In such cases the bond 
must be filed or the cash deposited with the state aviation regu- 
latory agency. 

In all other respects the legislation would be administered 
through the courts. 

The proposed acts deal with a field of law in which uniformity 
of state legislation is highly desirable. 

The United States is party both to the Rome and Warsaw 
Conventions, which relate to the liability of operators of aircraft 
flying internationally. 

The Rome Convention imposes the rule of absolute but limited 
liability for ground damage. The Warsaw Convention dealing with 
passenger liability, limits liability but does not impose it absolutely. 
There are certain exceptions and conditions under which the carrier 
can escape liability. The committees which prepared the proposed 
uniform acts believed that it would tend to increase the volume of 
air traffic if passengers by air were given the assurance that in the 
event of their injury or death, recovery would be certain in an 
amount determinable according to the rate which they paid. 

The proposed Liability Act follows the trend of legislation in 
other countries and of treaties between nations on this subject. 

Personally I believe that its proposals are sound in principle 
and will be beneficial both to the public and to the aviation interests 
of the country. 





COMMENT ON UNIFORM AVIATION 
LIABILITY ACT* 


MaseL WALKER WILLEBRANDTT 


Mr. William Schnader has just spoken of the Uniform Avia- 
tion Liability Act, the Uniform Law of Air Flight and the Uniform 
Air Jurisdiction Act. Some uncertainty concerning the recom- 
mendation for passage of these laws has arisen by virtue of the 
fact that Mr. Schnader speaks with the background of experience 
of many years of association with the development of these pro- 
posed measures and many years of experience in authoritative 
committees. He is the chairman of the Aviation Committee of the 
National Conference of Commissioners on Uniform State Laws. 
Last year he was chairman of the Aviation Committee of the 
American Bar Association in which chairmanship I have the honor 
this year of succeeding him. But, he is still a distinguished mem- 
ber of our Aviation Committee. General Schnader, as you have 
seen, believes deeply in the wisdom of passing these measures, and 
thus acquiring that desired uniformity which we all recognize is 
essential for the proper development of the aviation industry, safety 
of flight, and the public confidence in airways as the best means of 
travel. I would, however, like to make it very clear that the 
American Bar Association does not, through its Aviation Commit- 
tee or otherwise, recommend the passage of the measures Mr. 
Schnader has discussed. 

As an individual actively interested in aviation for many years, 
I wish to speak briefly about the opportunity that it seems to me is 
presented this year to do constructive work for aviation in both 
the legal and practical fields. 

Those dealing with everyday flying problems, such as most of 
this body do, are frequently impatient at the fact that lawyers are 
“ground minded,” are steeped in the precedent of real estate law, 
and are prone to be fearful of results rather than confident that 
the law, cumbersome as it is, has usually expanded sufficiently to 
cover with fairly equitable accommodation the expanding, scientific 
growth of the country. There have, of course, been painful points 
of maladjustment when scientific development imposed upon the 
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tallow candle legal precedents, the problems of an electric light age. 
Judges have, however, adjusted the fundamental principles of law 
to new scientific thoughts. Basic common law has been applied as 
expert testimony has brought new scientific problems. We have 
seen it in the field of radio, and it is proving more certainly true 
each day in the field of aviation. Old principles can be applied to 
new facts. It has not been necessary to pass many new state laws. 

Only a few years ago when as attorney for the company that 
opened the first combination air and rail transit linking the Pacific 
with the Atlantic coast, I remember one of our chief problems 
grew out of the prediction of a multiplicity of trespass suits by 
land owners who adhered to the ad coelum theory of ownership of 
the air space above their land. A few such cases did arise, but the 
courts have handled them in such a way as to make the trespass 
cases at various heights of flight below and above the one estab- 
lished at first so timorously by the Commerce Department, no real 
handicap to aviation. 

Thus in the first ten years of aviation history in the United 
States, we have found that the doleful predictions of legal trouble 
from “ground minded” lawyers have been only fears. We have 
found that it is safe to adhere to the law of growth even in this 
new field. 

I make bold to state a few of my hopes for the 1938-39 work of 
the Aviation Committee of the American Bar Association. I cannot 
yet speak officially for that committee since its work is not organized. 
The Committee this year, however, does take up the study of avia- 
tion law at a time when it can be extremely helpful not only to the 
body from which it originates—the American Bar Association—but 
to other organizations interested in the development of the law of 
aviation and its application to this rapidly expanding means of 
transportation. That is because of the establishment of the new 
centralized Civil Aeronautics Authority in the Federal government. 
The organization of work under the Authority has been described 
by men better qualified to speak than I. 

The Aeronautics Authority is cutting through the fears of 
ground minded lawyers. 

Everyone concedes that uniformity of law and regulations ap- 
plying it, is utterly essential. We have been ten years saying that, 
and trying to get that uniformity by state efforts. We have not 
succeeded by such methods, and history shows us that there never 
has been any measure of success in establishing uniformity by get- 
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ting states to pass uniform laws on subjects which are undergoing 
quick scientific, month-by-month, change. The net result, therefore, 
is that such progress as we have made toward uniformity is not of 
law but of coordinate activity of official bodies set up by federal 
government and the states. 

The federal government has gone farther than we would have 
thought possible a few years ago in setting up the Authority. True, 
as Mr. Logan has pointed out, the new law’s definitions of flight 
and of what constitutes interstate commerce go far enough perhaps 
to impinge upon activities we have always regarded as a proper 
field for state activity. But, as Mr. Hestor said yesterday, and as 
we know from the facts thus far developed, the Authority is making 
an effort to coordinate and not to supplement. I believe the Avia- 
tion Committee of the American Bar Association has a remarkable 
opportunity to study this new federal legislation, particularly with 
reference to its actual operation in conflict with, or in coordination 
with, state law, and with the activities of state bodies organized 
to promote and regulate the aviation industry within state boun- 
daries. In the actual workout of this federal law, should it prove 
true that it does not clash legally with state law, but at the point 
of possible clash by regulation and a dual activity, it coordinates 
only, we would have achieved an ideal never attainable in any other 
way. It seems to me equally true that even though a few points of 
actual clash should arise between the Federal Authority and the 
operation of some of the laws of some of the states, the Committee 
of the American Bar Association can serve most by pointing out 
those instances of conflict, and recommend adjustment. Let us go 
about it in that way and, together, work to remove the conflict, 
should any arise, rather than indulge in predictions of usurpation 
of state rights by federal authority. It is my hope that the American 
Bar Association Aviation Committee will be able to conduct a com- 
prehensive, serious and sympathetic study this year, on the inter- 
activity of the new law passed by the federal government and the 
laws of the several states on a similar subject. It is my hope that 
in its report at the end of the year it may be able to state truly 
that at certain points where danger of clash seemed to be possible, 
no clash occurred, that friendly correlation of activities and author- 
ity prevented it. In order to conduct this study and make a report 
which we hope may be informative and helpful, I propose to ask 
your general counsel, Mr. Logan, who has served ably on the Avia- 
tion Committee of the American Bar Association during several 
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years of that committee’s activity, to meet with us as frequently as 
possible and to act, if he will be willing to do so, as an unofficial 
member, and advisor of our committee. 

We hope that you will inform him so that he can keep our 
committee informed of practical, actual points of conflict or in- 
stances where conflict might have arisen and was avoided in the 
application of this extension of federal power in your respective 
states. This kind of work on the part of the committee of the 
American Bar Association may not be as spectacular or be as quickly 
appreciated as for us to write a proposed set of regulations or 
criticisms of federal laws. It, however, seems more useful and 
more in line with true growth in this new field of law for our com- 
mittee to serve as a sympathetic clearing-house, not as a body of 
critical jurists. It is more in line with the philosophy of the greatest 
jurist, in my opinion, America has ever had—Justice Holmes. Dur- 
ing nine precious years Justice Holmes extended me a friendly, 
kindly, personal and professional interest and often discussed avia- 
tion and this new field of law emerging, as other things at first 
equally new, he stated, had emerged in his experience after the 
Civil War period. One statement he made, seems to me the text 
for any body of lawyers trying to study new law, regulatory prin- 
ciples, or for applying existing law to new conditions. Justice 
Holmes said: ‘The Constitution of the United States should ever 
be regarded as the bark of a living tree and ever be applied so as 
to permit of expanding life within.” That is the philosophy that 
should guide in applying this new law passed by the federal gov- 
ernment. If it be applied to permit of expanding aviation life 
within the states and the United States, it thus can be of ines- 
timable service. Let us observe it, not obstruct it, and cooperate 
with its administrators in this the first year of its application, bear- 
ing in mind the tolerance of Justice Holmes’ philosophy in interpret- 
ing the field it covers. 





REPORT ON THE PROPOSED UNIFORM 
AERONAUTICAL CODE* 


Pursuant to your appointment of July 10, the undersigned 
committee has studied the “Uniform Aviation Liability Act,” the 
“Uniform Law of Airflight,” and the “Uniform Air Jurisdiction 
Act,” as prepared by the Special Committee on Uniform Aero- 
nautical Code at the national conference of Commissioners on Uni- 
form State Laws. 

This committee has not had a meeting. A meeting was called 
for Cleveland September 2nd, but only two of the five members 
could attend. However, views have been exchanged by correspon- 
dence between all of the members of the committee, and the follow- 
ing is Our unanimous report: 


UNIFORM AVIATION LIABILITY ACT 


This is the first of the three proposed uniform codes. The 
general scheme and plan of this act is to make the “operators” of 
aircraft absolutely liable for all injuries to passengers and to per- 
sons and property on the ground and for loss of or damage to 
baggage and “personal effects.” Passenger and baggage liability 
is limited to those operators carrying passengers and baggage for 
hire. 

Offsetting this absolute liability is a limitation of the sums 
recoverable. As a part of the limitation of the sums recoverable is 
a requirement of liability insurance, or bond, or cash deposit from 
all operators, sufficient to cover the liabilities imposed by the act. 

Behind this scheme and plan of legislation lies the honest belief 
of the framers that 

(a) The present laws on the subject of liability of aviation 
operators, as developed by the court decisions, are uncertain, con- 
flicting, and unsatisfactory. 

(b) It is next to impossible for persons injured, or for the 
representatives of persons killed, to obtain competent evidence to 
prove negligence, if any. 

(c) For this reason, plaintiffs should not be required to prove 
negligence or to rebut the evidence of the operators that there was 
no negligence. 





* Report to the President of the National Association of State Aviation 
Officials, from the Special Study Committee. George B. Logan, Chairman, 
Howard C. Knotts, Charles L. Morris, Raymond R. Staub, Gill Robb Wilson. 
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(d) Therefore, the operators should be held absolutely liable. 

(e) Hence, the liability should be limited in amount—pro- 
viding the operator is insured or otherwise insures payment. 

(f) It, therefore, should be made unlawful to fly without the 
required insurance. 

With this reasoning, your committee cannot agree. The errors 
in the reasoning are, in our opinion, and as briefly as possible, as 
follows: 

(a) The present law on the subject of liability, as developed 
by court decisions, is not uncertain nor conflicting nor unsatis- 
factory. Approximately one hundred cases (including lower court 
and appellate court decisions) have been tried arising out of lia- 
bilities claimed for injuries in aviation. These cases embraced the 
entire possible gamut of relationships. They included paid pas- 
sengers, guest passengers, passengers of common carriers, passen- 
gers of private carriers, passengers of non-commercial operators. 
They included employees on duty and not on duty, persons and 
property on the ground. They included collisions in the air and 
collisions between aircraft and other aircraft and objects on the 
ground. 

Practically without exception, the following well-defined rules 
of law have been applied from precedents in other fields and these 
ruless are as follows: 

(a) That common carriers owe to their passengers the duty 
of exercising the highest degree of care, but they are not insurers 
and may successfully defend if not negligent. 

(b) Private carriers for hire, as well as operators for pleasure, 
owe to their passengers, paid or guest, the duty of exercising or- 
dinary care under the circumstances, which is, of course, a high 
degree of care, but they are not insurers. 

(c) The burden is upon the plaintiff to prove a failure to 
exercise the required degree of care just as it is in all cases arising 
out of other types of transportation such as trains, buses, taxicabs, 
automobiles, etc. 

(d) The rule of “res ipsa loquitur,” a rule of evidence, a 
presumption of negligence arising from the happening, is being 
generally and more frequently applied. While the burden remains 
upon the plaintiff to prove negligence, this rule of evidence re- 
quires the defendant to explain or prove that the occurrence was 
not due to his negligence. 

These principles of law, as developed in aviation cases, are 














N.A.S.A.0. PROCEEDINGS 681 





not unsatisfactory. The air operators have not complained of the 
application of these rules. Nor is there any demand for a change 
on the part of the air traveling public. A great majority of cases 
actually tried have resulted in verdicts for the plaintiffs. The law 
is developing satisfactorily, with uniformity, and with sufficient 
speed. 

We do not agree with the statement that it is “next to im- 
possible” for plaintiffs to prove negligence. It may be difficult to 
show exactly what happened in the air, but such a showing is not 
requisite to prove negligence. As said before, in the great majority 
of cases the plaintiffs have prevailed. 

It has been said that an examination of the accident files of 
the Air Commerce Bureau discloses that in only 20% of the cases 
would it have been possible for the plaintiff to prove negligence. 
This, of course, is a conclusion and honestly reached, but we cannot 
concur in the conclusion. 

An examination of the reports of the Secretary of Commerce, 
as sent out from time to time, discloses the fact that the accident 
investigation boards, in a vast majority of the cases, have worked 
out a very clear and reasonable hypothesis as to why the accident 
happened. Most of the evidence which justifies these hypotheses 
would be evidence admissible in court and experts are always avail- 
able to testify as to their opinions arising from the proven facts. 
In a good many of the few cases lost by the plaintiffs there has been 
a clear demonstration of both a lack of knowledge of aviation and 
a lack of aviation legal precedents on the part of plaintiffs’ counsel. 
These results will obtain wherever the plaintiff in any kind of law 
suit is adequately represented. 

We see no reason why an aviation operator should be held 
absolutely liable. When automobiles were new, (and even now), 
very few people understood what made them go, back up, get out 
of control, skid or stop, but it is not necessary to prove these things 
to win an automobile damage suit. All that is needed to be shown 
is what happened, not why. An examination of the cases actually 
tried in aviation cases proves that the same rule is followed in 
these cases. 

As far as the plaintiff being required to rebut the defendant’s 
explanation is concerned, that has always been necessary. If an 
automobile swerves off the road and injures a person, the driver 
may still contend that a steering wheel broke and that reasonable 
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care would not have disclosed the defect. The plaintiff would have 
to meet this rebuttal evidence. 

There appears to have been no great disadvantage to automobile 
plaintiffs arising out of this rule. In fact, the advantage seems to 
have been the other way. 

Absolute liability for injury to passengers has never been im- 
posed upon operators of steamships, steamboats, railroad trains, 
street cars, automobile buses, taxicabs, or private automobiles. We 
are unimpressed by the argument that it should be imposed upon 
the operators of aircraft. 

The offsetting of absolute liability with limitations in amount 
is not an “even break” for aircraft operators. Our information 
from aviation insurance companies is that requiring payment to be 
made in every case of injury or death to paid passengers, and in 
every case of injury, death or damage to property or persons on 
the ground, will create a much greater total liability than is now 
expended in payment of judgments or in settlement of doubtful 
cases. Besides, the limitation of liability is granted only upon a 
guarantee of payment—i. e., compulsory insurance or bond or cash 
deposit. This latter is an evil in itself. 

A study of the experience of Massachusetts, the only state 
which has compulsory automobile liability insurance, discloses that 
insurance carriers have increased their rates 20%. This rate 
increase, in turn, is due to greatly increased litigation, an increase 
in fraudulent and collusive claims, an increase in contempt of auto- 
mobile traffic laws, and an increased disregard of all the rules of 
prudent driving. 

So much for our general reasons. 

We now cali your attention to a few specific sections of this 
Liability Act. 

By Section 102, the word “operator” is defined. The registered 
owner is deemed to be the operator with certain exceptions. One 
of these exceptions is in the case of a lease or bailment of a plane 
for more than 14 days. The reason for this limitation of 14 days 
is exceedingly obscure. It would in effect prevent an air carrier 
or private operator in need of emergency equipment from renting 
same from someone else, if it was rented or leased for 14 days or a 
shorter rental. The registered owner apparently would be liable 
entirely without negligence and entirely without operation on his 
part. It is like making the New York Central Railroad liable for a 





N.A.S.4.0. PROCEEDINGS 683 


wreck resulting from the operation of a locomotive borrowed by the 
Pennsylvania Railroad. 

By Section 300, there is set up a limitation for liability for 
injury or death to paid passengers. These limitations run from 
$10,000.00 for death to $3,000.00 for the loss of an eye, and all 
other injuries except death are limited to a maximum of $5,000.00. 
If there is to be a limitation, we have no objection to these. 


On the other hand, by Section 204, there is set up a limitation 
of liability for injury to persons on the ground and there is only 
one limitation, to-wit, the maximum of $10,000.00. In other words, 
as much as $10,000.00 may be recovered, the jury willing for any- 
thing from abrasions and nervous shock to death. From our ex- 
perience in automobile cases we know that broken arms may bring 
a verdict of $5,000.00 to $7,500.00, and “nervous shock” as much 
as $10,000.00. 

In view of the fact that there is absolute liability on all oper- 
ators, commercial, private and pleasure, for damages to persons 
and property on the ground, we cannot understand why there should 
be greater possible recoveries for injuries in the one case than in 
the other, particularly in view of the fact that insurance is re- 
quired against both risks. 

The total limitation for damage to persons on the ground varies 
according to the horsepower and the weight of the plane. This, of 
course, is a “copy” from the proposed Rome Convention of 1933. 
This was an ill-fitting compromise, never ratified by the United 
States. However, under the Rome Convention, the air carrier was 
not absolutely liable, but could avoid liability if he proved the in- 
jured party guilty of negligence. Further, under the Rome Con- 
vention, the limitations were removed if insurance was not car- 
ried, but under the proposed Uniform Liability Act, the removal 
of limitations is not the sole penalty for failure to carry insurance. 
There is, in addition, a criminal penalty for flying without it. 

Under Section 206, the procedure under the Liability Act is 
outlined. The operator is expected to file his own suit within 60 
days, naming his passengers (at least the injured ones) and his 
insurer. Notice of the suit is to be published in at least 2 news- 
papers in the county. (Missouri, Illinois and other backward states 
please note.) We would be surprised to find all counties boasting 
2 or more newspapers; in fact, we would be surprised to find that 
all counties boast of even one. If the air operator does not file his 
own suit within 60 days, then any injured person may file a suit 
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at any time. Evidently, there is to be no statute of limitation as 
to the time in which an injured person may remember he was hurt 
and desire to file his suit. 

Section 308 requires every air operator carrying passengers for 
hire to keep a record of the name and address of each passenger. 
Clearly, this applies to sight-seeing trips, as well as to the common 
carrier lines. One wonders just how this would work if applied to 
sight-seeing buses in Washington, D. C., or other cities, such as 
the “trips to China Town” in New York and San Francisco. It is 
a piece of unnecessary hardship to a legitimate industry, but— 
properly required if the rest of the act is to become law. 

Section 401 makes an air carrier absolutely liable for loss to 
or damage of baggage and “personal effects.” This section does 
not even say that the loss or damage must result from a damage 
to or a wreck of the aircraft. Apparently, the air carrier is to be 
liable for the work of a pickpocket, or perhaps, that of a card 
sharp. We find no other form of transportation has imposed upon 
it an absolute liability for hand-baggage (in the possession of the 
passengers), much less for “personal effects,” which would in- 
clude watch and chain, personal jewelry, money, and ladies’ hand- 
bags with their unbelievable contents. 

Sections 501 to 507 set up the rules applicable to air collisions. 
If only one operator is negligent, he alone is liable; if both, then 
both are liable according to the percentage or degree of negligence. 
If this degree of negligence cannot be definitely ascertained, then 
the liability is to be equally divided. 

The exceeding difficulty of proving comparative degrees of 
negligence may for the moment, be passed over. The glaring fault 
of the collision scheme is that under the absolute liability doctrine, 
the carrier of passengers, though wrecked by the grossest negli- 
gence of the other plane, must first pay his own injured passengers 
and then may “proceed against the other operator.” 

It just might happen that this other operator would come from 
a state where insurance was not required and was insolvent, and 
hence, the blameless operator, not at all negligent, must carry the 
loss of the other’s negligence definitely and finally. 

We admit in all candor that picking out isolated sections of 
this act for criticism without the entire context is apt to be mis- 
leading. These sections criticized are doubtless necessary and re- 
quired, if the whole legislative scheme of absolute liability is to 
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work. But the fact that such sections are necessary in the scheme 
is indicative of the error of the whole conception. 


There is one other feature of the proposed Uniform Liability 
Act which should be discussed. No uniform state law has ever 
been passed simultaneously by all forty-eight states. This particular 
law is not the kind or character which can be passed in one state 
without having serious effects in other states, particularly the ad- 
joining states. It would not be similar to passing a uniform divorce 
law or a uniform negotiable instruments law which has effect only 
in the states which desire it. 

For instance, an Indiana operator, complying with all the laws 
of his own state, would, upon crossing the state line into Illinois 
(if Illinois should pass this act), find himself guilty of a criminal 
offense and liable to a $5,000.00 fine and a year’s imprisonment for 
flying over Illinois without the insurance required by Section 205. 
If he carried a paid passenger, he would be liable for a double fine 
and imprisonment for not having the insurance called for by Sec- 
tion 306. 

The first state to pass this law would be shunned by every air 
operator, as if it were plague infested . We might even see new 
routes of transcontinental travel by the common carrier, if it were 
possible to avoid the particular state. 

The mandatory insurance provisions are practically impossible 
of performance, if the law is passed by many states, for to pro- 
tect one’s self in each state, the aviation operator must have a 
policy which appoints the Secretary of each state the insurance 
carrier’s agent for service. Absent such a policy, the air carrier 
is guilty of criminal offense. The policy may not be cancelled 
until the Aviation Commission in each state is given 15 days’ 
notice. 

It is obvious that confusion untold will result from any effort 
to get this legislation passed state by state. To have flying criminal 
in one state and legal in another is to lose sight of the nature of 
flying. There are no feasible boundary lines to warn the pilot when 
he has crossed a state line. Not even Massachusetts—and on the 
highways its boundaries are usually marked—makes it a criminal 
offense for a non-resident uninsured automobilist to drive over its 
toads. 

We must accept as true the statement of the framers of this 
Act when they say they are not unfriendly to aviation. As a corol- 
lary to that, we must attribute such penal legislation as this to the 
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lack of appreciation of the necessities of the case, to a misconcep- 
tion of the desirability of the object sought to be obtained, and to 
a misunderstanding of the effect of the legislation and of the 
nature of the industry sought to be thus regulated. 

Finally we are told the Uniform Acts are an endeavor to bring 
our domestic law in line with our international private law. Our 
earlier analysis demonstrates that the framers of the proposed 
legislation under consideration must have rejected the general plan 
of the Warsaw Convention (dealing with persons, baggage and 
goods) in spite of the fact that it has worked well thus far (par- 
ticularly in the Hindenberg disaster settlements), was adhered to 
by the United States effective October 29, 1934, and governs inter- 
national flying almost everywhere. 

Except for Portugal, it is the law of Europe and her Colonies, 
of Russia, of Mexico and of Brazil. It is a modified res ipsa 
loquitur (the thing speaks for itself) plan in that the air carrier is 
prima facie absolutely liable regardless of negligence for the injury 
of a passenger, with a limitation of $8,300.00 On the other hand 
the air carrier may completely defeat liability by establishing that 
there was no negligence up to the moment of the accident, and the 
passenger may recover his provable damages without limit if he can 
establish that the accident was caused by the carrier’s wilful mis- 
conduct or its equivalent. 

Then, it must be that the framers of the Uniform Acts must 
be seeking to follow the pattern of the Rome Convention of 1933. 
If so, the model has feet of clay, for the Rome Convention with 
its ground liability insurance plan has been shunned by practically 
all of its twenty-six signatory powers, so far as adherence is con- 
cerned. The true answer is found in the inability of European in- 
surers to provide insurance under the Rome plan,—and this on the 
European Continent where practically every flight involves the cross- 
ing of an international border and its attendant necessity of pro- 
tecting nationals from internationals. No such situation exists in 
the United States from either an international or domestic stand- 
point. Already the Rome Convention is the subject of considerable 
doctoring,—a protocol having been presented at Brussels this Sep- 
tember. The Rome Convention has not been ratified by the United 
States and we would do well to shelve it entirely for the time being. 
Hence it is hard for your committee to understand how the pro- 
posed Uniform Acts accomplish any uniformity with treaty law, 
when the drafts reject the already working plan of one treaty, with 
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its large international coverage, and embrace the substance of an- 
other treaty which experience has proved a “dead horse.” 


Unirorm Law oF AIRFLIGHT 


The second of the proposed uniform codes is called “The Uni- 
form Law of Airflight.” It has only one major section. Many 
definitions, notably that of “operator,” so voluminously defined in 
the Uniform Aviation Liability Act, are lacking. Doubtless, it 
was presumed that both of these acts would be simultaneously 
passed and the lack of definition in the Uniform Law of Airflight 
might be made up by reference to the definition in the Uniform 
Aviation Liability Act. 

However, as that may be, the principal section of this act is 
Section 2, which is as follows: 

“Section 2. (Lawfulness of Flight.) Flight of aircraft in 
this State is lawful: 


(a) If the operator of the aircraft holds a valid certificate of air- 
worthiness from the (State Aeronautics Commisssion), or the proper agency 
of the Government of the United States and the aircraft is being navigated 
by a pilot holding a valid certificate of competency issued by the (State 
Aeronautics Commission) or the proper agency of the Government of the 
United States; and 

(b) If at a height permitted by the rules, regulations or orders adopted 
and promulgated by the (State Aeronautics Commission), and the applicable 
rules of the proper agency of the Government of the United States; and 

(c) Unless so conducted as to involve a substantial risk of harm to 
individuals or property on the land; or 

(d) Unless so conducted as to constitute a substantial interference 
with the then existing use and enjoyment of the land or structures on the 
land or space over the land or adversely affect the then existing value of 
the land and structures thereon.” 


This section seems, therefore, to be particularly inept by reason 
both of things omitted and of things included. In the first place, 
the bald statement is made that flight is lawful if—(a), (b), (c) 
and (d). This would be an untruth in many states, or, at best, a 
partial truth. In most states where there are regulations of flying, 
a flight is not lawful if only the height regulation is obeyed. Most 
states have other regulations, a violation of which may occur at 
almost any height. Under the new Federal law, there will be many 
regulations affecting flight which we formerly thought of as purely 
intrastate. Consequently, the statement in this section that such 
flight is lawful would be a contradiction in terms of the state regu- 
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latory act of the Federal law, and of the regulations issued there- 
under. 

Further, a “valid certificate of competency” is not all that is 
needed to make flight legal. Much depends upon the nature of 
the flight, its purpose and business. A “private pilot” could violate 
the law if he carried pay passengers, but nevertheless his certificate 
is a “valid certificate of competency.” 

Perhaps the framers of this act had a different meaning for 
the word “valid.” But “valid” to us would seem to include that 
it was honestly, and not fraudulently, issued, that it had not ex- 
pired and had not been cancelled. Perhaps more was meant. 

Aside from these, there is a much more serious objection. The 
law says that flight is lawful unless— 

(d) Unless so conducted as to constitute a substantial interference with 
the then existing use and enjoyment of the land or structures on the land 
or space over the land and structures thereon. 

By inference, at least, flight is unlawful if it constitutes a 
substantial interference with the use, etc., or adversely affects the 
then existing value. 

There are, of course, many instances dependent upon all of the 
surrounding circumstances where flight might constitute a nuisance, 
and wherever it is a nuisance we quite agree that such flight is 
unlawful and may result either in an injunction against it or in 
recoverable damages. However, interference with the use of private 
property is not alone unlawful. 

A church bell may interfere with sleep; so may automobiles, 
newsboys, fire engines, ambulances, trains and street cars. To this 
extent they may “substantially interfere with the use” of private 
property used as dwellings, apartments, or hotels, but none of these 
things are unlawful. 

To say that flight of a common carrier over an established air- 
way is unlawful, because it “substantially interferes with the use” 
of the underlying land, is to state a legal untruth. Suppose, for 
instance, that an enterprising farmer, whose land is under an estab- 
lished airway, should conceive the idea of establishing a nudist 
camp or a sun-bathing health resort. Obviously, flying over it 
would interfere with its use for that purpose, but we do not con- 
ceive of any court holding that the flight, for that reason, would be 
unlawful; that it might be otherwise if not under an established air- 
way, we concede. It is just one of the defects of this act that it is 
too broad and takes in too much territory. 
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Then, again, this act says (inferentially) that flight is unlawful 
if it interferes with the use of the land or of the “space over the 
land.” The question immediately arises as to whose use of the 
space is meant. Who is using the space over the land? Neither 
buildings nor trees nor flagpoles nor wires nor transmission towers 
are space, nor do we conceive that the person who has erected them 
is “using” space. He has displaced space—or filled it with contents. 
The aviator is just as much entitled to use space as the land owner. 
The new Federal law recognizes that the navigable airspace is sub- 
ject to an absolute right of air passage, by any person, in “Air 
Commerce.” The new definition of air commerce includes prac- 
tically all flight: Unless the land owner be an aviator operator 
himself, we do not see how he is using “the space over the land.” 

When it comes to the phrase, “adversely affect the then exist- 
ing value,” we find that this is even a greater departure from 
established law. It would be no news to a real estate dealer that 
the erection of an apartment house or a store of any kind or a 
filling station or movie theatre adjacent to or even within the same 
block as a dwelling house “adversely affects its value.” An un- 
sightly vacant lot does the same thing. But it would be, indeed 
news if any of these things, absent local ordinances, would be 
deemed unlawful. Besides, these things which we have mentioned 
are permanent in their nature, but flight is a momentary thing. 
Yet, under this act there is nothing to prevent a land owner from 
claiming, by inference at least, that a single flight adversely affected 
the value of his land and hence it was unlawful. 

Finally, it will be observed that this act does not say that a 
flight is unlawful if improperly conducted as to interfere with the 
use or adversely affect the value, but it merely says if it is “so con- 
ducted.” Legitimate business properly conducted has never had 
imposed upon it the servitude of being unlawful, unless, as said 
before, under the many facts and circumstances involved, it might 
be held to constitute a nuisance. 

This particular section of this act is in the alleged interest of the 
land owner. It has been the subject of at least ten years of con- 
troversy. There are those who have proclaimed for years that the 
land owner owns the airspace and who, in spite of all the court 
decisions, still believe that “cujus solum est, etc.” has a sacred halo. 
We believe the time has come to bury the halo, once and for all. 

They have offered this section in the nature of a compromise. 
They would grant a limited “right of flight” in exchange for abso- 
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lute liability. They expect the aviation operator to submit to the 
absolute liability in exchange for what is clearly not freedom of 
flight. 

There was a time when the weight of the venerable maxim 
persuaded some of us that such a compromise might be advan- 
tageous. England adopted a similar compromise in 1920, but it 
was a better trade than now offered. The right of flight granted 
in England was not hampered by “interference with use” or “ad- 
versely affecting value.” 

But England made her compromise too soon, and made it before 
any court had had a chance to declare that the venerable maxim 
‘that he who owns the soil owns to the zenith’ did not tell the legal 
truth. The one here offered is presented too late. The land owners 
have nothing to offer. Court decisions and the Federal Act have 
taught us this. We now know that they do not own the airspace. 
The right of flight is just as clear and just as untrammeled as the 
right to drive an automobile, and much broader. The right to drive 
an automobile is limited to public ways. All of the airspace is 
public. Absent the sovereign right of the government or of the 
state to set aside restricted airspaces, there is no privately owned 
airspace. 

This, of course, does not mean that the right of flight is any 
more free from legislative limitation than the driving of an auto- 
mobile. Jt is subject to the rule that it must not be so used as to 
unnecessarily interfere with the rights of others. Flight which 
constitutes a nuisance is unlawful. The common law has already 
declared that. It is clear from the decisions in this country that no 
statute is necessary to amplify it. But that is a far cry from saying 
that any flight which “substantially interferes with use” or “ad- 
versely affects value” is unlawful. 


Nor do we mean that the land owner has no rights in airspace. 
We simply mean he doesn’t own it. But arising out of and inci- 
dent to his ownership of the land, he has the right to the full enjoy- 
ment of his land consistent with the rights of other people. We 
include aviators as people. One of these rights would be clearly 
to build on the land and enclose or fill the airspace, again con- 
sistent with the rights of other people. More than that the land 
owner never had. 

Queerly enough, the framers of this act have not said that the 
converse of their proposed lawful flights would be unlawful. No 
penalties have been prescribed. They are unlawful only by infer- 
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ence. Obviously, the sole purpose of the act is to create additional 
rights in the land owners. 

No such act is needed to create the right of flight. Flying has 
been going on now for many years in all of the states of the Union 
without any such act. 


UNIForM AIR JURISDICTION ACT 


The third proposed Uniform Code is called the Uniform Air 
Jurisdiction Act. 


Section 1 relates to the jurisdiction over contracts and merely 
provides that contracts and legal relations entered into in the air 
shall have the same effect as if entered into on the land. 


There is no objection to this. In fact, we see no need of it. 
It is simply declarative of the common law. 


The second section provides for jurisdiction in torts and crimes 
and may serve a useful purpose in relieving doubt in criminal prose- 
cutions. We see no objection to it and believe it is a good law to 
be enacted. 


Summarizing, your committee recommends that this Association 
go on record as opposing, in their present form, the Uniform Avia- 
tion Liability Act and the Uniform Law of Airflight, and that the 
Association recommend the passage of the Uniform Air Jurisdiction 
Act. The committee further recommends a continuation of a study 
committee to the end that there be vigilance by the states and co- 
operation by them with the Conference of Commissioners on Uni- 
form State Laws. 














OFF-LINE AIRPORT PROBLEMS* 
Rosert ALDRICH T 


It has been my privilege to attend the meetings of this asso- 
ciation for the past four years. Yesterday I was asked why I 
attended these meetings, particularly since I have had to travel 
some considerable distance in each case and at my own expense. 
I can answer this question in a very few words. 

Primarily, I am an airport manager. As president of the New 
York State Airport Managers Association, I have gotten about con- 
siderably and found a great many airport managers firmly convinced 
that the entire: aviation business revolved around their own par- 
ticular airport, and that it went no further than they could see from 
their office windows. I have been most anxious to keep myself out 
of this type of rut. I know of no better way of doing this than 
attending these meetings and listening to your discussions and prob- 
lems. I appreciate more than I can say your indulgence in accept- 
ing me at these sessions and particularly in asking me to address 
you today. 

I manage an off-line airport at Troy, N. Y. This airport has 
been constructed almost entirely with federal funds, work having 
gone on continuously since the inception of C. W. A. At the out- 
set, there was no particular program, and I did not appear in the 
picture until work had gone on for nearly two years. In 1935 I 
was asked to begin operation of this airport although the landing 
area was only about one quarter usable. We had some heavy nearby 
competition, namely the Albany Airport sixteen miles away. Both 
of these airports had been operating for eight or nine years and 
had taken care of all of the flying activity in the Albany or so- 
called Capitol District Area. We opened our hangar doors with 
not one airplane; there were none owned by any of the 79,000 resi- 
dents of Troy. This situation reminded me very much of condi- 
tions in 1926 and 1927. However, there were airplanes owned by 
citizens of adjoining communities, and we set out to convince these 
owners that we had the final answer for the private flyer. 

Since Albany has handled all of the airline business through 
our area, we felt that they were rightly entitled to the continuation 
of that airline operation and all of the physical, mental, moral, and 
financial headaches that went with it. Our community was about 
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half the size of Albany, and we realized that with the constant cry 
for bigger and better airports being continually raised that we would 
be in a much better position if we did not tie our entire program 
up with a business whose demands we could not control. Therefore 
we have held out continually that we were a private flyer’s airport 
and will continue to stay as such. 

To give the type of service that the private flyer should have 
and that we thought he should have was a problem especially with 
a moderately limited budget. We worked out what we have called 
the Troy Plan of Airport Management. It fits our own particular 
needs, and several other airports since have investigated and 
adopted it. 

Briefly, it is this. The City of Troy operates the airport 100%. 
We hire our own mechanics and run our own shops. My assistant 
is a licensed or rather certificated pilot with a proper instructor 
rating. We have two night attendants working alternate shifts, 
and they are thoroughly competent to give any type of normal ser- 
vice at night. This assures us of adequate 24 hour service, some- 
thing almost impossible to get on other airports operated by cities 
anywhere near our population. 

A local business man was interested in purchasing several 
proper type ships for instructional and cross,country work. These 
ships in turn were rented to my assistant on a personal contract 
basis between himself and the owner. This additional personal 
revenue to my assistant was sufficient to permit us to employ him at 
a very low base pay, and we specifically implied when he was ap- 
pointed that he might accept any type of outside work. Naturally 
this gave us immediate storage of several ships; it provided us 
with an outlet for gas, oil, and mechanical service. The ship owner 
paid only for what he got, and it was not necessary for him to have 
a pilot and a mechanic on a permanent payroll. In this way, we 
carry on our 24 hour operations, completely, with a total personnel 
of six men including myself. 

In this way, we have adopted a mild form of subsidy of opera- 
tions which has given us first class service and well satisfied the 
municipality. At the present time we have fifteen ships in a twenty 
ship hangar, and the shop keeps two licensed mechanics very, very 
busy. 

We feel in this way we have eliminated many of the growing 
pains of a fixed base operator. In fact we doubt if we could have 
secured anyone to come in and gamble his money with what we 
had to offer and the heavy competition nearby. 

All of this work has brought me rather close to the private 
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fiyer. Having been one myself for a number of years, I could 
readily appreciate his many angles, and problems. I also had the 
opportunity to act as contact or assist in liaison work to the private 
flyer so that he could get ideas across and accept as much as pos- 
sible the meager assistance that has been offered him. 

In my travels and attendance at various meetings and confer- 
ences, I was privileged to see the many angles of this business that 
the average private flyer could not even understand. I could see 
why some things were done to him that he regarded as a death blow 
in many instances. The public relations work that has been done 
between the government and the private flyer has been so meagre 
that it is almost laughable to mention it. I can state now a fact 
which should be readily understood by all of us here, and that is a 
little oil of the right kind would have smoothed a great deal of 
troubled water. 

The private flyer is interested in airports and airplanes. With- 
out airports, the airplanes are practically useless to him. We now 
have a total of 730 publicly owned airports in the United States; 
of this number about 270 are transport or line airports. This leaves 
560 airports, now depending solely on the private flyer for any sort 
of revenue at all. Many of these have airline and feeder-line hopes, 
but naturally all of them cannot be fulfilled. This puts the off-line 
airport in the position of being in the majority, and being in the 
majority I would say that they constitute a major problem. None 
of them should be permitted to shut down; in fact, their business 
must be increased. This is definitely your problem. 

With the inception of the Civil Aeronautics Authority a fresh 
opportunity was opened up for many of us. Here were new minds 
being applied to a new problem to them. They were not hampered 
by the tradition of aeronautical lore that is so dear to many of us. 
They were and are receptive to all constructive suggestion and 
criticism: Witness Mr. Hester’s most frank and non-straddling 
attitude in answering questions put to him yesterday after his ad- 
dress. Now is your opportunity to present yourself to the Author- 
ity as a united front. They want it, and they expect it. They 
expect the same high calibre of decision and resolution as come 
from this group in urging upon Congress the formation of the type 
of commission we now have. Six months from now, a year from 
now will be too late. Others will undoubtedly seize the same oppor- 
tunity, and possibly not as unselfishly as you would. 

I mention these things because the private flyer has to look to 
you for guidance and leadership. You are his paid representatives. 
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Most of you have been private flyers yourself and know full well 
what you would expect in the way of representation. Those of you 
who have gotten out and done a promotional job know full well 
who buys your equipment for you and who pays the bills. There 
may not be much glamour to the private flyer, but there certainly 
is a lot of him. 


It is possible we may have a federal airports program. It is 
going to have to be administered in the different states. This group 
has urged this type of program and was practically alone instru- 
mental in having the airports aid section written into the Authority 
Bill. If this type of genuine leadership is not followed up, you’ve 
lost everything you started out for. If you will present a united 
front to the Authority, there should be no reason why you could 
not be the administrative agency in your various states. In con- 
nection with this possible airport program, may I personally sug- 
gest that it would be of advantage to everyone if you would contact 
Major Berry of Cleveland as president of the newly formed airport 
managers group. I can imagine nothing more natural than this 
organization and that organization working together. Off-line air- 
ports, as the private flyers’ chief interest, constitute our major 
problem today. In a great many cases, it is not a question of 
whether the runways shall be 3000 or 4000 feet long; it is a ques- 
tion of whether there will continue to be any airport in this or that 
locality at all. 

I have wandered a trifle perhaps in this discussion, but that is 
only because the problems of the private flyer are legion. He lacks 
voice today because he really doesn’t know what it is all about. Any 
group you could possibly name has held out at one time or other 
that it was interested in the private flyer, but when the show down 
came, he was left out on a limb. Some day he is going to get 
awfully mad, and then we'll have our hands full. 

I would like to see a private flying division in the C. A. C. at 
Washington, a division to which the private flyer could go with his 
problems and then have them taken directly to the Administrator 
without having to course up and down too many channels. The 
private flyer doesn’t course well; he must be able to approach his 
objective as directly as possible; he doesn’t have much money, time, 
or patience. I know his patience is about out now. 

May I leave this thought with you? Private flying was here 
first; it is here now as a major issue or problem; you can make it 
or break it. The choice is yours. 











THE N.A. 8S. A.O. LOOKS AHEAD* 
Frep D. Face, Jr.f 


The National Association of State Aviation Officials was or- 
ganized eight years ago to undertake certain responsibilities in the 
promotion of aeronautics which had been undertaken by no other 
organization or group of individuals and which, in the opinion of its 
members, required immediate and forceful action. 

The opportunity for this service arose, in large part, from our 
system of dual sovereignty wherein the federal government, in 
absence of constitutional amendment, could not be given complete 
authority over civil aeronautics. When the Air Commerce Act 
was passed by Congress in 1926, there existed a sizeable body of 
state aeronautical legislation which contained a sufficient number 
of conflicting provisions as to impose considerable hardships on the 
aviation public. To prevent a repetition of mistakes which oc- 
curred during the early railroad days, due to conflicting and bur- 

densome state laws, to provide a single system of federal and state 
regulation, and to allow aviation its full measure of rapid and 
healthy growth, this Association assumed, as its first major task, 
the responsibility of bringing about substantially uniform state aero- 
nautical legislation. 

Constitutional limitations and specific language of the Air Com- 
merce Act also prevented the federal government from spending 
money for the establishment or maintenance of airports. While 
millions of dollars were being spent to develop the finest national 
network of air navigation facilities which exists in the world, the 
provision of the most vital unit in that network was left to state 
and local activity. The Association assumed, as its second major 
task, the responsibility of supplying the airports necessary to the 
federal and state network. 

To accomplish such tasks, it became necessary to have repre- 
sentatives in each state who enjoyed the confidence and support of 
their respective governors, who were technically qualified to study 
and present the issues involved, who had sufficient time to devote 
to the subject matter, and who could speak with enough authority 
to obtain results from the several legislatures. The establishment 
of an official state aviation body involved the outlay of some state 
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money and governors who might readily have found a few thousand 
dollars during those pleasant days before the crash of 1929 were 
thereafter so pressed to effect economies that they sought to finance 
the new aviation unit from funds to be furnished by the aviation 
public it was supposed to serve. The tax on aircraft motor fuel 
was seized upon, in several states, as the most convenient device. 
The full force of this tax fell, quite naturally, upon the scheduled 
airlines whose operations almost entirely involved interstate com- 
merce and who, therefore, were least concerned with the evil effects 
of conflicting state laws or the financing of a system of state air- 
ports. The tax also fell upon the private flyer who was irked by 
the very idea of state regulation, who listened carefully to argu- 
ments suggesting an unnecessary duplication of federal control on 
the part of state agencies, who quite naturally became incensed at 
the unwarranted personal ambitions of some individuals who wished 
to turn public need to private advantage, and who, when aroused, 
marched into the state capital to denounce any scheme to establish 
a state aviation body. During this period, the federal government 
was none too clear in its own policy and, while doing lip service 
to the doctrine of dual sovereignty, seemed quite willing (and, at 
times, even anxious) to accept all responsibility, except the onerous 
duty of enforcement, on the theory that the federal air traffic rules 
completely controlled all flying activities in the great ocean of the 
air, both interstate and intrastate, to the complete exclusion of state 
action. Financial difficulties and muddled thinking served for many 
years to impede the effective organization of the Association forces. 
Financial difficulties still continue, but, for the first time, at the 
Miami meeting last year, the federal position, under the provisions 
of the Air Commerce Act, as to the clear-cut division of responsi- 
bility between federal and state agencies, was set forth by Assistant 
Secretary Monroe Johnson. Serving as a climax to that trouble- 
some question, under the provisions of the new Civil Aeronautics 
Act of 1938, comes the lucid statement of yesterday at your morning 
session, from Administrator Hester. If such a pronouncement is 
indicative of the statesmanship, intelligence and candor of the new 
federal group, then I feel we have every reason to feel confident in 
the results of their administration. 

In this recital of difficulties encountered by your Association, 
I do not want to be misunderstood as being critical of the position 
of the airlines or the private ffyer. Instead, I think each group 
had ample justification for its position. I have referred to these 
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difficulties only to indicate why the Association and the individual 
members have made less progress along certain lines than they 
wished to make, and how, as a result of meeting our mutual prob- 
lems with intelligence, frankness and patience, we have been able 
to come through a troublesome period with splendid achievements. 
In our experience to date there is a great lesson for our responsi- 
bilities of the future. 

When the Association was organized in 1931, it appeared that 
we should not be unduly pressed in the carrying out of our program. 
But, how little we could then anticipate the tremendous rapidity 
with which this aviation infant of ours would develop. Hardly 
had we embarked upon the two-fold program mentioned than the 
CWA airport program was started. Almost over night, the Asso- 
ciation mobilized its forces, enlisted recruits in every state, and 
entered upon a construction program that brought the names of 
Sheriff, McMullen, Evans, Smith, and countless others to the fore. 
FERA and WPA succeeded CWA in turn and your Association 
members have provided the leaders in every phase of airport de- 
velopment. For the moment, antagonism toward state aeronautical 
agencies disappeared as if by magic. In this promotional work, 
no one could suggest any duplication of federal activity and it was 
noticed that states like Montana, Florida, Michigan and Ohio, which 
possessed strong official aviation leaders, had the decided advantage 
in making full utilization of federal funds available for airport pur- 
poses. New state agencies sprang into existence with the full sup- 
port of the forward-looking airlines and other aviation interests. 


During the period of feverish airport activity, the lawyer mem- 
bers, selecting the best features oi the legislation of the various 
states, had welded their suggestions into a proposed uniform state 
aeronautical regulatory act which was submitted to the Cheyenne 
Annual Meeting in 1934. The proposal was carefully reviewed by 
the National Conference of Commissioners on Uniform State Laws 
and by the Committee on Aeronautical Law of the American Bar 
Association and, with slight modification, was adopted by both those 
organizations during the summer of 1935, along with a uniform 
airports act. 

It was not enough for your Association to concern itself with 
airports and uniform laws. Other matters were developing that re- 
quired immediate attention and, of these, the most important was 
the formulation of a national aviation policy. The Air Mail Act of 
1934 had set up a Federal Aviation Commission to make an ex- 
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haustive study of all aviation needs and to report its findings to 
Congress by February 1, 1935. Much of the Cheyenne Annual 
Meeting was devoted to discussing the national questions involved 
and in preparation of a report to be presented to the Commission. 
From that moment, and for four years, until the enactment of the 
Civil Aeronautics Act of 1938 last June, your representatives have 
been in the forefront of national aviation matters and your record 
of constructive service is unsurpassed by any other organization 
in the country. 

Having outlined the major steps in the history of the Asso- 
ciation, let us briefly consider the essential issues that seem to lie 
ahead. With respect to uniform state legislation, it is at once ap- 
parent that we must effect revisions in the regulatory act and the 
airports act in order to bring them up to date and make them con- 
sistent with the Civil Aeronautics Act of 1938. The provisions of 
the new act extend beyond those in the Air Commerce Act of 1926. 
From now on, every American aircraft that engages in flight within 
the air space of the United States must be registered with the Civil 
Aeronautics Authority, and every American civil aircraft that enters 
the limits of a civil airway must be possessed of a federal certificate 
of airworthiness. These provisions should do much to provide a 
single standard of aircraft airworthiness and pilot competency as 
they will doubtless reach nearly 100% of all the civil aircraft and 
their pilots within the country. To the states will remain the control 
of landing areas, except that which is incident to federal super- 
vision of interstate air carrier operations. The numerous recent 
aircraft accidents which have caused injury to persons and property 
on the ground will focus consideration on the third part of the 
Uniform Aeronautical Code—the Uniform Aviation Liability Act. 
The proposals for this legislation have been in preparation for a 
long time and are the result of several years of careful draftsman- 
ship. They come from the National Conference of Commissioners 
on Uniform State Laws and have been acted upon already by the 
Conference at its Cleveland Meeting during July of this year. Un- 
fortunately, the federal government, the air carriers, the private 
flying interests and the members of the Association have not been 
able to give serious attention to these proposals. That they should 
have done so, we all admit. But the fact is that we have been so 
busy with this national legislation and our every day duties that we 
have simply neglected this extra and important assignment. The 
thoughtful and painstaking work of Mr. Schnader and the members 
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of his committee merits our best thought. When we realize the 
volume of legal work alone that needs consideration, we might well 
wish for a larger Association membership with whom to share the 
present labors. My only plea is that the Conference representatives 
give us all the remaining time possible and that, in turn, we assist 
them with our best advice. Now that the federal legislation has 
been disposed of, we have no legitimate excuse for further delay. 

The airport development work will require more careful thought 
than ever before—despite the splendid federal assistance provided 
for in the new law. Decisions of the greatest moment must be 
made without loss of time and all the technical skill and vision of 
the membership is necessary to a wise determination of landing area 
standards and uses. 

In the field of private flying, I am delighted with the charter 
of powers and duties assigned to Grove Webster, Chief of the Sec- 
tion on Private Flying of the Civil Aeronautics Authority. He has 
a splendid field of service ahead and should be of immense value 
to our members in that part of their promotional activities. I 
wonder if we completely realize the unusual interest of the various 
governmental agencies of this country in flying. Nothing like it 
exists in the history of any other transport medium. It is true that 
government has spent tremendous sums for the development of 
rivers and harbors, for lighthouses, for railroads, and for some 
three million miles of paved roads to make possible the utilization 
of the horde of autos, buses and trucks. In aviation development, 
government has not only provided the airways aids, including air- 
ports, but has also carried on its promotional activities to the point 
of training its citizens in the design and construction of aircraft, 
in ground school subjects, and in actual flying. Part of this may 
be attributable to reasons of national defense, as a result of our 
experience during the last war, but I wonder if, in large part, it is 
not due also to the fact that aviation training is really conducive to 
the molding of that kind of character and those human qualities 
that make for the highest type of useful citizenship. In this field, 
much work remains to be done. For centuries, man has desired 
the use of wings. We still dream of aircraft as plentiful as auto- 
mobiles—so that the heavens should be darkened by their wings. 
Yet, with all the technical advances made to date, the anticipated 
legion of private flyers has not materialized. What is the reason? 
Are we too fanciful? Is the chief hurdle one of expense, fear, a 
too high standard of physical requirements, or too complicated regu- 
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lations? Are we doing enough, in the process of getting more 
persons to fly, by merely talking about the subject, or should we 
follow the lead of Tennessee and some other states who have em- 
barked upon a program of actual flying training for their youth? 
Several states have given ground school instruction and then stopped 
short. Is this due to lack of funds or to a feeling that the state 
agency does not wish to shoulder responsibility in case of occasional 
accidents? In all these matters, are we perhaps guilty of doing 
too much barracks-flying instead of taking more active steps to in- 
crease the number of persons who participate in aviation? I believe 
there is no subject to which more time of the Association should be 
devoted than this one. 

A few months ago, the President signed the Civil Aeronautics 
Act which placed in the hands of one agency almost all of the 
federal government’s powers over civil aviation, and which added 
many new, and difficult, responsibilities to those which had been 
shared by three former agencies. We have all labored long for 
this body and for the legislation by which it was established. We 
all expect great things from it. But, in our haste for results, let 
us not overlook the magnitude of the task before the Authority and 
demand the working of miracles. Clearly remembering my own 
period of governmental service, and appreciating your splendid 
cooperation, fairness and kindly understanding during the recent 
months of transition from the old to the new, may I request for 
this new body that same fine spirit of aid and counsel during its 
formative period. My few contacts with the new group convince 
me of their sincerity, understanding and intent to do everything 
within their power to bring American aviation to the full realization 
of its limitless powers. 

With respect to your own organization, may I merely indicate 
one trend. Because of your active interest and participation in 
federal matters, and your technical abilities, your ranks are gradually 
being reduced. They must constantly be recruited to full strength 
or your organization will suffer. So I ask you—are we developing 
enough new men to take the places of Carroll Cone, Sumpter Smith, 
Fred Smith, Dick Boutelle, A. B. McMullen, Elwood Cole, Arthur 
Blomgren, Opie Lindsay and the many others that were one time 
active members? It is fine to see the way in which the new officers 
of each year shoulder their responsibilities, but I hope you will not 
be unmindful of keeping your force intact. 

There is room in this country for one national organization to 
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serve as the non-political leader in all of aviation’s activities. That 
organization should be composed of men possessed of integrity, 
courage, high purpose, who can endure merited and unmerited criti- 
cism, who can give hours of thankless toil, and who are willing to 
pay the price which leadership demands. As one who has served 
shoulder to shoulder with you for many years, who admires your 
traditions, illusions and achievements, and who delights in an oppor- 
tunity to be with you again, may I urge you to continue, and nevet 
surrender, your position as standard bearer for American civil avia- 
tion. If the progress of transportation is, as the historian says, the 
measure of civilization, then I am confident that, in aviation’s de- 
velopment and use, lies much of the destiny of mankind. 





THE CIVIL AERONAUTICS ACT OF 1938 
AND DEMOCRATIC GOVERNMENT* 


Epcar S. GorreELit 


Democracy stumbles and muddles. It is too slow for the man 
on horseback. 

But now and then it takes a great stride forward to catch up 
with the times. Those strides confound its critics. 

During the last session of Congress our democracy took one of 
those strides when it adopted the Civil Aeronautics Act. 

To us in aeronautics that Act means much. But it may prove 
of even deeper significance to the nation at large. For it represents 
the first attempt by Congress to meet and master a fateful problem 
of modern democratic government. 

Mr. Justice Stone has stated that the most striking recent 
change in our legal structure has been the rise of a system of admin- 
istrative law. For a half century the federal and state governments 
have been adopting isolated measures which vest in administrative 
agencies combined legislative, judicial and executive functions. This 
union of functions would no doubt have shocked the Constitution 
makers. But the insistent demands of civilized life in a machine 
age have spoken louder than voices from the grave. The sharp 
impact of the facts of life has shaped to new lines our ancient 
theory of the separation of powers. 

While these new lines of constitutional doctrine have by no 
means destroyed, or even impaired, the liberty which it is the design 
of separated powers to secure, they have permitted the appearance 
of certain tendencies which, if pursued, might become dangerous. 
Notable is the tendency to make the same person both prosecutor 
and judge. Notable also is the tendency so to burden the judicial 
officers of an administrative agency with duties of an executive 
nature that the efficiency of those officers is threatened. 

The fear that these tendencies would develop has led many 
eminent gentlemen vigorously to oppose the creation of administra- 
tive agencies of government. This opposition has, at times, verged 
upon hysterics. There are those who have insisted that we return 
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to the conceptions of a simple society and transfer to the courts 
the judicial functions now vested in administrative bodies. 

Such reaction would plunge us into hopeless confusion. Imagine 
if you can where aeronautics would be twenty years hence if there 
were no speedy administrative instruments for determining disputes 
and securing compliance with law. Under such circumstances aero- 
nautics would be grounded in twisted wreckage. 

The suggestions of extreme reaction should not, however, ob- 
scure the grievances which they represent. Let us examine those 
grievances more closely. 

The tendency to make the same agency both prosecutor and 
judge quite properly evokes protest. Where the legislature simply 
creates an administrative agency charged with the regulation of an 
industry or of certain practices, without making provision for the 
separation of judicial and prosecuting functions, it is easy for the 
two to become blended. Administrative bodies have made notable 
efforts to avoid this union and the courts have elaborated rules of 
procedure designed to the same end. But even the familiar device, 
adopted by some agencies, of proceeding by an examiner’s hearing, 
with proposed findings and argument on exceptions thereto, has 
not altogether avoided the difficulty. Too often we find that the 
same person in an agency institute a case, prepare it for presenta- 
tion, and then act as advisors to the administrative tribunal when 
it is finally decided. Where this occurs it requires a profoundly 
judicial temperament to advise without preconception. 

The tendency to saddle executive duties upon administrative 
officers also presents a serious problem. This tendency springs 
not so much from the necessities of our machine age as from our 
Anglo-Saxon propensity to deal with problems one at a time as 
they arise. Upon only a few occasions in our history have we 
sought to anticipate problems by the laying down of general rules. 
Most of the time we eschew general rules, simply pouncing upon 
individual questions and dealing with them with no particular rela- 
tion to other issues or to broad implications for the future. 

As Dean Landis of the Harvard Law School recently said: 


“The administrative agency came into being not as a single, compre- 
hensive, philosophical conception but by a process of empirical growth. These 
agencies have always sprung from a concern over things rather than over 
doctrine.” 


This has resulted in the creation of a maze of agencies with 
the most bewilderingly different kinds of powers. An agency once 
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created is vested first with one power and then with another until 
through the years the process of accretion produces a veritable 
potpourri of governmental functions, the administration of which 
would challenge the ingenuity of a Pooh Bah. 

The dangers of this development are patent. Chief among 
them is the fact that the officer charged with the task of determin- 
ing rights and obligations between man and man and between man 
and society may likewise be burdened with so much administrative 
detail that he finds it impossible to maintain the atmosphere of 
detachment which is indispensable to judicial action. Equally seri- 
ous is the danger that the agency will be forced to divide its duties 
among its members, with the possibility of creating the confusion 
which comes from the right hand’s ignorance of the left hand’s 
behavior. Finally there is the very real fact that human beings 
have limited capacities, and dissipation of their energies is a fatal 
blow at the quality of their labor. 

I have referred to tendencies, and I want to be understood as 
meaning nothing more. I do not join those who protest that our 
governmental agencies have broken down or have been transformed 
into instruments of tyranny. I mean only that we have reached a 
point where dangers lurk if we continue blindly to bestow variant 
powers upon administrative bodies. I mean only that the warning 
signs are out and our democracy will do well to heed them. 

There is an additional factor which complicates the problem of 
government through administrative bodies and which makes it of 
particular importance that we take stock of our governmental 
methods. 

Hitherto, when we have approached questions of governmental 
regulation, we have thought largely in terms of protecting the public 
from abuse of economic power in private hands. Until very recent 
years we have thought of government almost altogether as a police- 
man, whose duty was done when it had swung its club upon the 
skulls of malefactors. 

For example, the Interstate Commerce Act of 1887 was con- 
ceived in the belief that the power of the railroads required bridling 
in order to safeguard the interests of shippers. The need for gov- 
ernment to take a hand in conserving and planning the development 
of our railroad resources found no clear expression in legislation 
until 1920, and then only modestly. 

It is true that in certain restricted channels—such as light- 
house building and road building and the provision of a postal sys- 
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tem—government has gone beyond the policeman’s role to an im- 
portant extent. But generally speaking government’s relation to 
industry has been regarded as that of the policeman on the beat. 

That government should accept as a portion of its regular re- 
sponsibility the function of assisting industry, and even assuming 
leadership, in the solution of industry’s economic problems, would 
have seemed preposterous a few years ago. Thus when we created 
a Department of Commerce we felt that government had done its 
part when it was provided that the Department should 


“|, foster, promote, and develop the foreign and domestic commerce, the 
mining, manufacturing, shipping, and fishery industries, and the transportation 
facilities of the United States... .”! 


However, we are now aware that such a broad statement does 
not come to grips with the economic ills besetting many of our 
industries today. It is necessary for government to deal more 
specifically with economic diseases, the symptoms of which are idle 
plants rather than exploitation of the public. 

To some extent government has already begun to respond to 
this need. The NIRA and the Bituminous Coal Act have given us 
examples of this response. But, particularly in the NIRA, the 
emphasis was largely upon the so-called chisler or cut-throat. This 
is important, but even with no chiselling there would still be basic 
and challenging problems which call for the cooperation and aid 
of the government. 

To illustrate, I quote from the recent report to the President, 
submitted by the Chairman of the Interstate Commerce Commission, 
upon the critical condition of the railroads: 


“In recent years there has been a great and radical change in transporta- 
tion conditions, brought about principally by the rapid development of new 
forms of transportation, not all of which are subject to the (Interstate 
Commerce) Commission’s jurisdiction. The railroads have lost much of their 
former dominance. Competition has become a continually increasing, and 
often a profoundly disturbing, factor. The present ‘transportation problem’ 
is very largely the product of that competition, combined with depression. 
It has created need for readjustments between and within the different 
branches of the transportation industry, for consideration of present tendencies 
and their probable results, for the avoidance of uneconomic and wasteful 
practices, for the survey and possible amendment of govermental policies, and 
in general for the determination, creation, and protection of the conditions 
most favorable to the development of a transportation system which will 
best serve the public interest. Much of this is planning and promotional 
work, as distinguished from regulation. 





1. 32 Stat. 826; 5 U. S. C. §596. 
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“In view of the multitude of conflicting interests among those engaged in 
transportation, we believe that it is necessary for the Government to take 
the lead in this planning and promotional work. Probably the need has long 
existed, but it has been vastly intensified by the recent great change in 
conditions.”’2 


The transportation problem is not the only one upon which 
government will probably advance in our lifetime with a 
new set of tools and with purposes differing vitally from those 
which have motivated the more traditional type of regulation. If, 
when government assumes these new functions, it simply vests new 
powers in the administrative agency as we have known it, our gov- 
ernmental machinery will approach a breakdown. As I have said, 
there is already a tendency to bestow all sorts of varied functions 
upon the administrative agency which impair its efficiency as a 
judicial body, a tendency which even now calls for reappraisal of 
our machinery of government. If we further complicate the situa- 
tion by plunging administrative bodies, as presently organized, into 
a new realm of planning and promotion we will have taken a fata? 
step. 

The report to the President to which I have just referred had 
this to say of the ability of the Interstate Commerce Commission 
to handle the new governmental activity which was recommended: 


“The Commission, however, is not suited to the purpose. It was con- 
stituted for an essentially different purpose. Its methods and organization 
were designed for regulatory work requiring quasi-judicial procedure. We 
believe that planning and promotion are separate and distinct from regula- 
tion, can be separately pursued without interference, and require unlike 
procedures and methods.”2 


To sum up, there is a problem developing respecting admin- 
istrative machinery which has three aspects: 

1. There is a tendency unduly to blend the function of judge 
and prosecutor. 

2. There is a tendency to weigh down the members of admin- 
istrative commissions with varied duties of an executive nature. 

3. We are on the threshold of a new departure in govern- 
mental activity which the traditional judicial type of administrative 
body is not suited to handle. 

The importance of meeting this problem is manifest. Chief 
Justice Hughes recently commented upon the function of the regu- 
latory commission, stating that the spirit which should animate its 
action 





2. House Doc. No. 583, 75th Cong. 1st Sess. at p. 34. 











708 JOURNAL OF AIR LAW 


“must be the spirit of the just judge,” 
and that it will succeed only to the extent that it performs its work 


“with the recognized responsibility which attaches to judges and with the 
impartiality and independence which is associated with the judicial office.” 


For the judicial—or, more properly, the quasi-judicial—officers of 
administrative agencies to be able to discharge their functions in 
this spirit, they must be able to act as judges and should not be 
compelled to become likewise the prosecuting attorney, the chief of 
police, the supreme economic council, and the governmental jack- 
of-all-trades. 

At the outset I said that the significance of the Civil Aero- 
nautics Act was not confined to aeronautics. The reason is that 
in that Act Congress has explicitly recognized, almost for the first 
time, and has sought to deal with, in a preliminary way, these prob- 
lems of administrative government. 

In adopting legislation for civil aeronautics, Congress faced a 
situation almost without parallel. 

In the first place, the industry embraces not only commercial 
carriers but almost all other civil fliers. In the second place, the 
industry covers not only domestic commerce but also commerce with 
foreign countries in aircraft under both our flag and the flags of 
other nations. In the third place, the problems of the industry in- 
volve matters both of economics and of safety, intimately inter- 
related and of equal importance. In the fourth place, the industry, 
despite its present relatively modest size, is of peculiar significance 
to basic national interests in both our peace-time and war-time life. 
Finally, and this is of first importance, the need for legislation 
springs not at all from a need to protect the public from exploita- 
tion but rather from the need to assure to the industry itself oppor- 
tunity for vigorous growth. The familiar reasons for regulation 
of other industries in the past, notably the need to assure that the 
public be protected from .exorbitant rates and discriminatory prac- 
tices, would not in this case have prompted a solitary vote in 
Congress. 

The task of Congress in framing the Civil Aeronautics Act 
was, then, to deal with a subject matter the scope and variety of 
which cannot be matched in the case of any other industry, with 
ends in view altogether different from the ends with which regula- 
tion has normally been concerned. Obviously, Congress would have 
invited trouble had it simply provided for an independent com- 





8. Address before American Law Institute, May 12, 1938, as reported in 
N. Y. Times of May 13, 1938. 
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mission, equipped with a number of powers to deal with the civil 
aeronautics industry. Planning, prompting, regulating, experiment- 
ing, studying, policing—-a cluster of powers to secure the accom- 
plishment of all that was necessary would have presented a new 
record of confusion. 

Happily Congress took steps to avoid this impasse. 

The steps are four in number. 

(1) The first will be disclosed in sections 201 (b) and 301 to 
307 of the Act. These sections provide that in addition to an inde- 
pendent Authority there shall be an Administrator responsible 
directly to the President, whose duty it. will be to undertake the 
promoting of civil aeronautics, to provide for the establishment 
and maintenance of airways and landing fields whereby air com- 
merce can operate, and to engage in development work. These 
duties are not suited either to judicial officers or to a board, but 
should properly be discharged by one man in a position to work 
closely and without embarrassment with other executive agencies. 
The particular allocation of functions to the Administrator may 
or may not be sufficiently exhaustive, but the recognition by Congress 
that these matters of an executive nature ought to be handled by 
an executive officer is a far-reaching and important precedent. 

(2) The second step taken by Congress is disclosed in sec- 
tion 308 of the Act. This section provides that the Authority may 
assign to the Administrator powers and duties other than those 
specifically vested in him by the Act. In the statement of the House 
Managers on the Conference Report it was said that under this 
section the Authority could assign to the Administrator “the execu- 
tive duties which are incidental to the exercise of the quasi-legis- 
lative and quasi-judicial powers” conferred upon the Authority.* 
The Authority will thus be able to make use of the Administrator 
so as to relieve its members of much administrative detail, and to 
promote coordination in the extraordinary varied work of the 
agency. Likewise it may be that through appropriate use of the 
Administrator the Authority will be able to avoid the undue union 
of judge and prosecutor. The opportunity offered by this device 
is as happy as it is unusual, and it may well be that through its 
wise use the Authority will be able once and for all to answer the 
polemics that have so frequently been directed at our administrative 
machinery. 

(3) The third step taken by Congress is to provide, in Title 





4. House Rep. No. 2635, 75th Cong. 3d Sess., at p. 67. LY 
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VII, for a Safety Board charged with the duty of investigating 
accidents and making recommendations for improved safety meas- 
ures. Through this Board the Authority will be able to secure 
criticism of its own work in a forthright manner which would be 
otherwise impossible. At the same time the Authority will be free 
of the responsibility—which should not belong to it—of investigat- 
ing accidents and engaging in the studies incidental to the Safety 
Board’s work. The Board, on the other hand, is not permitted 
under the law to exercise any of the regulatory or promotional 
functions so that it will not be placed in the untenable position of 
passing judgment upon its own work. It will stand apart, to ex- 
amine coldly and dispassionately, without embarrassment, fear or 
favor, the results of the work of other people. In the Safety Board 
the Congress has established a truly academic agency, but it is 
academic with an intensely practical purpose: to discover what is 
wrong, and to suggest how the Authority and the Administrator 
can right wrongs. Thus Congress has recognized the virtue of 
providing a regularly established medium for self-criticism in gov- 
ernment and has at the same time avoided the danger of imposing 
upon an administrative body essentially contradictory functions. 

(4) Finally, by Sections 412 and 414 of the Act, Congress has 
established the means for simplifying the Authority’s task both in 
the immediate and distant future. In these sections it is provided 
that when agreements between carriers are approved by the Author- 
ity the execution of those agreements will be free of the anti-trust 
laws. By this conditional exemption from the anti-trust laws the 
industry is given a chance to govern itself, to eliminate abuses, to 
conserve its resources, and to forestall the necessity of further gov- 
ernmental regulation. The Authority, on its part, is to see that no 
oppressive or unreasonably discriminatory agreements are permitted. 
If the industry and the Authority make wise use of the privileges 
thus bestowed by Congress, we may have found a way to escape 
the growing danger of bureaucracy which each year threatens more 
seriously the success of our administrative machinery. 

These features of the new Civil Aeronautics Act help to ex- 
plain the unusual fact that the industry welcomed adoption of the 
legislation. The industry saw in the Act promise of the advan- 
tages of sane and orderly democratic government with the oppor- 
tunity of avoiding many of the dangers which hitherto have been 
thought inevitable incidents of so-called governmental interference. 
With a clear indication by Congress that it expects of the new 
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agency a fresh approach to the difficult problem of administration 
which I have tried to describe, the industry feels that it is justified 
in anticipating with some confidence a regime of efficiency, dis- 
patch and impartiality which will prove a model. 

The importance to the industry that its hopes be realized is 
obvious enough. In aeronautics expenses are enormous, and they 
must always be so because of the necessity for taking every pos- 
sible measure to assure safety. If to the cost of day-to-day busi- 
ness there were to be added the incalculable expense caused by 
governmental red tape and delays and hasty judgments, the industry 
would face a dark future. If it were to prove necessary for every 
carrier to have constantly on hand lawyers and representatives to 
dog the footsteps of the Authority in order to see that things are 
done, if it were to prove necessary to spend hours of time in filling 
out forms and in seeking permits and approvals and authorizations, 
if it were to prove necessary constantly to revise practices and 
methods and to re-educate personnel in order to conform to multi- 
plying regulations, then indeed this industry would have misplaced 
its confidence. But there is no reason to believe that any such 
fate is in store for us. For Congress has provided ample means 
for securing an administrative machinery which will rival the 
vaunted efficiency of private business. 

In thus declaring my faith that democratic government can 
and will operate well and efficiently, I do not mean to leave the 
impression that I expect government to perform industry’s own 
job. “Public regulation,” the Interstate Commerce Commission re- 
cently said, “is necessarily an interference with management, but 
it is not management . . .”° A thorough appreciation of the im- 
plications of that statement is the only guarantee we have of main- 
taining a system of free enterprise. 

My lawyer friends tell me that when a court passes upon the 
validity of the regulations or orders of an administrative body it 
ordinarily asks this question: Did that body have any reasonable 
basis for taking the action? In other words, the court does not 
substitute its judgment for that of the administrative body. It will 
interfere only if there is no possible justification for the admin- 
istrative action, no matter what might be the court’s own views of 
what it would have done had it been taking the action in the first 
instance. 

An administrative body bears a relation to private manage- 
ment which, in a very real sense, is similar to the relation between 





5. 51st Annual Report of the Interstate Commerce Commission, at p. 9. 
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a court and the administrative body. It is an administrative court, 
passing upon the validity of the decisions made by management 
in attempting to comply with the statutory duties laid down by 
Congress. And it should not penalize management, or interfere with 
its decisions, unless it finds that the decisions which management 
has made cannot be upheld by any reasonable view of the facts— 
even though hindsight may disclose those decisions to have been 
unwise and even though the administrative body may feel that it 
would have acted differently had it been standing in management’s 
place. 

In short, just as a healthy self-restraint must be exercised by 
courts in passing upon the validity of administrative law is to work 
at all, so administrative bodies must exercise self-restraint in pass- 
ing upon the propriety of the conduct of management if our system 
of free enterprise and individual initiative is to be preserved. “Pub- 
lic regulation . . . is not management .’ .” Upon diligent adher- 
ence to this principle rests hope of working out the problems of 
industry in a day when governmental participation in the affairs 
of business is necessarily increasing. 

Therefore when I say that we may anticipate a new era of gov- 
ernmental activity and leadership, marked not only by regulation 
but also by a greater degree of planning and promotional work, 
and that the pressing problem of our democracy is to provide ad- 
ministrative machinery which will operate fairly and efficiently in a 
business-like way, I do not mean that I expect our democratic state 
to do the work of industry. There remains for industry, so long 
as our system endures, its own task to be done by it and it alone— 
and the prerogative of performing that job should be as jealously 
guarded as the Bill of Rights. 

Through the administrative agency government provides the 
medium for a partnership with industry in the one enterprise which 
commands the unswerving devotion of all of us—the public service. 
Each partner has his own appointed function. In the Civil Aero- 
nautics Act the Congress has made a new effort to facilitate the 
operation of that partnership by making it possible for government 
to keep abreast of the new duties and burdens of the modern era 
with a more efficient machinery. The Civil Aeronautics Authority, 
we may be sure, will put that machinery into operation in the spirit 
which motivated Congress. We may be equally sure that the other 
partner, the civil aeronautics industry, will rise to the occasion. 
In the successful administration of this Act, and in the growth and 
development of this industry, we shall not fail. 

















RESOLUTIONS ADOPTED AT EIGHTH 
ANNUAL CONVENTION OF THE NA- 
TIONAL ASSOCIATION OF STATE 
AVIATION OFFICIALS 


I. 


Wuereas, the National Association of State Aviation Officials has been 
the recipient of generous hospitalities and courtesies on the part of the City 
of Omaha, the Nebraska Aeronautics Commission, and the State of Nebraska, 
which have so markedly contributed to the success of this annual conven- 
tion; therefore, be it 

REsoLveD, that an unanimous expression of appreciation be extended 
our hosts, and a copy of this resolution sent to each. 


II. 


Whereas, the Congress of the United States has appropriately recog- 
nized aviation by establishing the Civil Aeronautics Authority; and 

WuereAs, the volume of aviation legislation and the national importance 
of this growing industry has become a major unit of responsibility to our 
Congress; therefore, be it 

REsoLveED, that the National Association of State Aviation Officials does 
again urgently suggest and respectfully recommend the early appointment 
of separate standing aeronautics committees in both the Senate and the 
House of Representatives; and, be it further 

RESOLVED, that copies of this resolution be forwarded to each Member 
of Congress. 


TET. 


Wuereas, the Civil Aeronautics Act of 1938, sec. 205 (b) empowers 
the Authority to cooperate with the various State agencies charged with 
aviation matters; and 

WHEREAS, these agencies are vitally interested in the development of 
aviation, both statewide and nationally, and such cooperation is essential to 
its continued well-being; and 

WHEREAS, past instances have been numerous in which lack of such 
cooperation has resulted in inconvenience, misunderstanding, duplication, and 
misplaced effort; therefore, be it 

REsoLveED, that this association respectfully petitions the Civil Aeronautics 
Authority to promulgate at the earliest possible moment a policy assuring 
complete and harmonious cooperation with the several state agencies, par- 
ticularly with respect to conferring with those agencies and keeping them 
fully informed on all matters pertaining to their interests. 
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IV. 


Wuereas, the National Association of State Aviation Officials in con- 
ference assembled realizes the importance of private and non-scheduled flying ; 
and 

Wuereas, that group of flyers and fixed base operators represent by far 
the majority of pilots and operators in the industry; and 

Wuereas, the Civil Aeronautics Authority has recognized these facts 
by establishing a branch within the Authority for the promotion of private 
flying and fixed base operators; be it therefore 

RESOLVED, that the Civil Aeronautics Authority be petitioned to so set 
up this private flyers, fixed base operators section so that it is a separate 
and distinct entity functioning through its chief directly responsible to the 
Civil Aeronautics Authority Administrator without direction by, or re- 
sponsibility to other divisions of the Authority; and, be it further 

REsOLveED, that the Secretary of the National Association of State Avia- 
tion Officials be directed to send copies of this resolution to each member 
of the Authority, the Administrator, and each member of the Safety Board. 


V. 


WHEREAS, airports are a major responsibility of State Aviation Officials ; 
and 

Wuereas, the National Association of State Aviation Officials; has from 
its inception and does now urge federal participation in the development, 
maintenance and operation of airports; and 

Wuereas, said State Aviation Officials have manifested a willingness 
to cooperate with the Civil Aeronautics Authority in connection with its 
current airport survey; be it therefore 

RESOLVED, that the National Association of State Aviation Officials peti- 
tion the Civil Aeronautics Authority for an opportunity to observe and study 
the airport survey report of the Authority prior to its submission to Con- 
gress; and, be it further 

RESOLVED, that the President of this Association appoint a committee for 
this purpose. 


VI. 


WHEREAS, it is the contention of the National Association of State 
Aviation Officials that the Civil Aeronautics Authority should make an 
immediate declaration as to the essential length a runway should be for the 
safe operation of airplanes of all types; and 

Wuereas, the present regulations which govern the landing and take- 
off characteristics of airplanes as promulgated by the Civil Aeronautics 
Authority provide that they do not exceed a take-off distanec of one thou- 
sand (1,000) feet, and that they do not exceed landing speeds of sixty-five 
(65) to seventy (70) miles per hour; and 

WHEREAS, a runway length of three thousand five hundred (3,500) feet 
constitutes under said regulations a safety factor of over 200%; be it there- 
fore 
REsOLveD, that the National Association of State Aviation Officials go 
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on record as insisting that the above regulations be strictly observed for 
all land aircraft, and that the Association go on record in opposition to 
provisional gross loading for land airplanes; and the Association further 
recommends that there be a specific declaration by the Civil Aeronautics 
Authority that runways of three thousand five hundred (3,500) feet in 
length, having clear approaches, based on a glide ratio of twenty to one 
(20 to 1), constitute an adequate and safe facility for the operation of any 
type of airplane under standard air conditions. 


VII. 


WHEREAS, it is the opinion of the National Association of State Aviation 
Officials that the present system of scheduled airline operations does not 
adequately provide air transportation and air mail service to all sections 
of the country; and 

Wuereas, the development and establishment of a system of so-called 
feeder lines, of air mail pick-up, and of similar needs, would not only 
provide service now lacking, but would supplement and augment the present 
system of scheduled air transportation; therefore, be it 

REsoLvep, that the National Association of State Aviation Officials ac- 
knowledges the consideration which our government has already given this 
problem; and, be it further 

~ Resotven, that this association does hereby petition the Civil Aeronautics 
Authority to actively pursue an aggressive study toward the further develop- 
ment and establishment of an adequate system of all such supplementary air 
transportation services. 


VII. 


Whereas, for the practical use of airports now or hereafter to be 
established, it is necessary that the adjacent areas be free of hazard in con- 
nection with the use of such airports; now, therefore, be it 

RESOLVED, that it is hereby recommended to the respective Legislatures 
of the several States of the United States of America that suitable enabling 
legislation be enacted authorizing zoning, by municipalities, counties and other 
appropriate political subdivisions, of areas adjacent to such airports, restrict- 
ing the use of such adjacent areas and the utilization thereof, where such 
use and utilization may constitute a menace to life and a hazard to the use 
and purposes of such airports; and, be it further 

REsoLveD, that legislation be enacted providing for the exercise of the 
right of condemnation in the removal of hazards. 


IX. 


Wuereas, the National Association of State Aviation Officials at its 
organization meeting in 1930 went on record as favoring the establishment 
of a comprehensive system of national airways, including airports, giving 
equal consideration to all sections of the country without regard to popula- 
tion density ; 

And in 1933 the NASAO favored the development of such a national 
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airway system under the plan laid down in the Federal Highway Act of 
1916, as amended by later Acts; 

And in 1934 the NASAO again recommended the same system and 
further recommended the amendment of the Air Commerce Act to permit 
the lighting and maintenance of municipal fields with Federal Government 
money ; 

And in 1936 the NASAO urged Congress to develop publicly owned 
airports to supplement navigational aids; 

And in 1937 the NASAO emphatically recommended to Congress and 
to the President the continuation and enlargement of the policy of making 
appropriations for airport construction and development, all to be under 
the jurisdiction of an independent commission; therefore, be it 

ReEsoL_vep, That the NASAO at its 1938 annual meeting repeats and 
consolidates its former declarations by most emphatically urging upon the 
President, the Congress, the Civil Aeronautics Authority and its Adminis- 
trator the desirability and necessity of Federal assistance and participation 
in the construction, improvement, development, operation and maintenance 
of a national system of airports, if aviation is to attain the place it deserves 
in the country of its origin and the domestic and foreign commerce, the 
postal system and the national defense are to be properly served and advanced. 
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EDITORIALS 


APPOINTMENTS TO THE CIVIL AERONAUTICS AUTHORITY 


On July 7, 1938, President Roosevelt appointed all but one of 
the officers of the Civil Aeronautics Authority requiring presidential 
commissions. The five members of the Authority named were: 
Edward J. Noble, chairman, Harllee Branch, vice-chairman; Robert 
Hinckley ; G. Grant Mason; and Oswald Ryan. Clinton M. Hester 
was named Administrator. But two of the three members of the 
Air Safety Board have as yet been named: Colonel Sumpter Smith, 
chairman, and Thomas O. Hardin. 

By and large the Authority proper was not chosen for its 
expert knowledge of aeronautics. Quite the contrary—and perhaps 
purposely so, because the chief duty of the Authority is to sit as 
an administrative court either performing quasi-judicial functions 
or quasi-legislative functions in which the judicial form predom- 
inates. Chairman Noble is a successful industrialist who has had 
the varied background of participation in the building of a unique 
nation-wide corporation, of a majority in the Army service of sup- 
ply during the World War and of the personal ownership of air- 
craft, including an autogiro, and the every-day use of air travel 
generally. 

Vice-chairman Branch brings to the Authority not only his 
charm and experience as a former newspaper man, but his expert 
knowledge of air mail, both foreign and domestic, and a splendid 
administrative record as Second Assistant Postmaster General. Mr. 
Branch also did yoeman service as a member of the President’s 
Inter-Departmental Committee on Civil Aviation which furnished 
the first drafts of and the impetus to the Civil Aeronautics Act of 
1938. All this makes most logical his selection for vice-chairman 
and for the longest term (six years) of the present staggered 
appointments. 

Mr. Hinckley is a Utah business man, typical of the west. 
He has had much experience at sheep growing and wool selling, and 
for the past ten years has operated a large auto sales business. 
Most recently he has been Assistant Administrator of the Works 
Progress Administration with a high record for efficiency in this 
difficult assignment. In this capacity he had much to do with air- 
port development in the mountain and Pacific states,—a carry-over 


[718] 




















EDITORIALS 719 


interest from early participation in the Wells Brimhall flying ser- 
vice and as an energetic member of the aviation committee of the 
Ogden Chamber of Commerce—one who really flew on his busi- 
ness trips. 

Mr. Mason is an experienced air carrier operator in the over- 
seas and foreign field. He was one of the early builders of the 
Pan American Airways system and most recently has had headquar- 
ters at Havana in charge of the Cuban Division of that air transport 
company. It might be said that he is the one member of the 
Authority who has expert aeronautical knowledge, but even this 
is confined largely to over-water operations with water aircraft. 
The problems of our private flyers and of our domestic air car- 
riers are of greater quantitative, and equal qualitative, importance. 

Mr. Ryan has been the general counsel of the Federal Power 
Commission since 1932. His background in economic regulation is 
excellent not only as an office and court room lawyer but as a 
student and philosopher. His presence in important utility cases 
has not unfrequently marked the beginning of new or clarified doc- 
trine. His argument to the United States Supreme Court on No- 
vember 11, 1937, in the Pacific Gas and Electric Company v. Rail- 
road Commission of California case was a landmark in the advance- 
ment of the prudent investment method of rate-making. Mr. Ryan 
should make a great contribution to the logical and reasonable de- 
velopment of the new economic regulation of air carriers, with its 
novel rate-making formula, provided for in the 1938 Act. 

Whatever may be said about the lack or limit of the aviation 
experience of the members of the Authority, it must be said for 
each of them that they are enthusiastic users of air travel and have 
an abiding faith in the present necessity and the future enlargement 
of the art of flying. They are seasoned men, all several cuts above 
the average and of the kind that are likely to become expert very 
quickly on matters of most any variety to which they apply them- 
selves. While it is true that the aviation industry was disap- 
pointed at the selection of an Authority without at least a majority 
of the members of long standing in the business to be regulated, it 
is equally true that those who were appointed have already demon- 
strated capacity and warm friendship for aeronautics, therefore, 
everyone who is to be regulated will do well to cultivate this oppor- 
tunity. 

The appointment of Clinton M. Hester as Administrator has 
been applauded everywhere except in that small group who insist 
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that all of the appointees should have long aviation backgrounds. 
Mr. Hester is a civil servant of the successful career type which 
we have been trying so hard to develop in our government. He 
knows administrative work and procedure as few people do in 
Washington, and he has had a most intimate connection with the 
Civil Aeronautics Act of 1938 as the chairman of the drafting com- 
mittee of the Inter-Departmental Committee on Civil Aviation and 
as the personal representative of the President before Congress in 
connection with the hearings on the legislation. He is a man of 
unusual industry and ability and, from the day of his appointment, 
has been engaged in an exhaustive study of the practical aspects 
of aviation and the activities of the old Bureau of Air Commerce. 
It is safe to say today that Clinton Hester is more at home in an 
airplane than any other means of travel—and few people know it 
because of his modesty. He will make an ideal executive officer 
for the Authority. 

The Air Safety Board is headed by Colonel Sumpter Smith, 
who has a long and honorable Air Corps record and an equally 
impressive connection with private flying and airport development. 
Thomas O. Hardin was an active airline pilot of 10,000 hours 
experience at the time of his appointment, and he was a recognized 
leader in his group—and would be in any group for that matter. 
The statutory requirement of “not less than three thousand hours in 
scheduled air transportation” has been more than met in the Hardin 
appointment. Certainly both of these men have aviation experience 
in abundance but the new and obviously difficult job of the Board 
cannot have well-rounded results until its third member, of at least 
equal ability and experience, is appointed and functioning. 


ORGANIZATION OF THE CIVIL AERONAUTICS AUTHORITY* 


The pattern, new to American government, for a quasi-judicial 
commission, as prescribed in the Civil Aeronautics Act, has been 
worked out by the Civil Aeronautics Authority in its organization 
chart just completed. 

Unlike other regulatory statutes, the Civil Aeronautics Act im- 
poses the duty of “encouragement and development” as well as of 
regulation. To meet this twofold requirement, as well as to avoid 
the anomalies developed in the older regulatory bodies and culminat- 
ing several years ago in the Humphrey decision of the Supreme 





*From a Press Release, issued by the Civil Aeronautics Authority for 
October 30, 19388. 
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Court, Congress permitted the Civil Aeronautics Authority so to 
organize that the executive and administrative duties confided to it 
could be separated from the quasi-legislative and quasi-judicial. 

This the Authority has done in the organization pattern now 
completed. All executive and administrative duties are assigned to 
three bureaus and their divisions under the Administrator. The 
Air Safety Board, as prescribed in the Act, has a separate and 
independent organization for the duties assigned it by Congress. 
Directly under the Authority itself are only three “service” units— 
the General Counsel’s office, the office of the Secretary of the 
Authority, and the Director of Liaison and Information, all of 
whose services are likewise available to the Administrator and Air 
Safety Board. 

Under the Administrator, according to this plan, are grouped 
all of the divisions of the Bureau of Air Commerce, taken over 
from the Department of Commerce, and of the Bureau of Air Mail, 
taken over from the Interstate Commerce Commission. These in- 
volve the ownership and operation of considerable physical plant, 
such as in the Federal airways, radio facilities, and other aids to 
aerial navigation. 

The new element in the organization is the Bureau of Eco- 
nomic Regulation, through which for the first time air carriers’ rates 
and services will be regulated. Here, again the distinction between 
the administrative and quasi-judicial functions is adhered to. In 
this bureau under the Administrator will be filed all of the routine 
accounts and reports, the rates and tariffs, and the studies of inter- 
national civil aeronautic practices which the law requires. It will 
also supervise the routine of formal proceedings before the Author- 
ity and of compliance with its decisions. Within this bureau are 
the divisions of Formal Procedure and Compliance, Accounts and 
Reports, Rates and Tariffs, and the International Division just 
created. 

The Bureau of Safety Regulation and Information carries on 
the Division of Inspection and Certification of both aircraft and 
airmen hitherto carried on by the Bureau of Air Commerce with its 
cognate tasks in a Division of Regulation and Enforcement and 
also the Division of Publications and Statistics. 

In the Bureau of Airways and Development are the Airways 
Engineering Division, the Airways Operation Division, formerly in 
the Bureau of Air Commerce, and a third Division of Private Fly- 
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ing and Planning, in which is included the private flying section 
with its enlarged planning functions. 

The exercise of all these administrative and executive duties 
through the Administrator, it is pointed out, leaves the Authority 
itself free for the purely legislative and judicial duties imposed on 
it by Congress. In the legislative sense the Authority makes the 
regulations which have the force and effect of law, whether they 
pertain to safety requirements in construction or to the use of the 
airways or to the granting of certificates of convenience and neces- 
sity or to the establishment of rates. But when, for instance, one 
of the divisions under the Administrator brings an alleged violation 
of the regulations before the Authority, it is pointed out that the 
Authority is not both judge and prosecutor and that while, through 
the Administrator’s organization, it may be well and specially in- 
formed upon the subject, it is not, as has been complained of other 
regulatory bodies, in effect passing upon its own acts. 

This distinction is further brought out by the fact that while the 
five members of the Authority are appointed by the President with 
the advice and consent of the Senate for definite terms, and may 
only be removed for cause, the Administrator is appointed by the 
President with the advice and consent of the Senate, but without 
special term, and may be removed by the President the moment he 
feels his work is not effective. 

This provision particularly meets the situation developed in 
the Humphrey case. There the Supreme Court ruled that though 
the Chief Executive found the work of a member of the Federal 
Trade Commission unsatisfactory, he could not remove him because, 
the court held, he was the servant of Congress as a member of the 
quasi-legislative and quasi-judicial tribunal. The members of the 
Civil Aeronautics Authority are, therefore, in function as well as 
in legislative intent, the servants of Congress through the organ- 
ization plan carried out under the Act. 

Thus, even in the determination of the justice and adequacy of 
rates, any evidence that may develop through the correlation of the 
schedules filed in the Bureau of Economic Regulation, is not the 
evidence of the Authority, but of the Administrator, and the Author- 
ity in its quasi-judicial capacity, views it in the same light and of 
the same weight as evidence of any other litigant before it. 

The Act, recognizing the special importance of safety in aero- 
nautics, not only created the Air Safety Board as an independent 
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agency within the Authority, but specified particular duties for it in 
Section 702 (a) of the Act, as follows: 


“1, Make rules and regulations, subject to the approval of the Authority, 
governing notification and report of accidents involving aircraft; 
“2. Investigate such accidents and report to the Authority the facts, 
conditions, and circumstances relating to each accident and the prob- 
able cause thereof; 
. Make such recommendations to the Authority as, in its opinion, will 
tend to prevent similar accidents in the future; 
. Make such reports and recommendations public in such form and 
manner as may be deemed by it to be in the public interest; and 
. Assist the Authority in ascertaining what will best tend to reduce 
or eliminate the possibility of, or recurrence of, accidents by investigat- 
ing such complaints filed with the Authority or the Board, and by 
conducting such special studies and investigations, on matters per- 
taining to safety in air navigation and the prevention of accidents, 
as may be requested or approved by the Authority.” 


Hence the Air Safety Board has set up its own organization 
with its own legal adviser, technical adviser and executive office. 
Under the last named it has set up an investigation division with 
regional offices, its information and publication division, and its 
recommendations division. 


This independent organization is already at work on more com- 
plete analyses of existing accident figures. Its regional inspectors 
have already been rushed to the scene of one airline accident where 
they took an active part in the investigation and study of probable 
causes. 


The action of the Air Safety Board and its representatives in 
these inquiries will be, it is believed, much more far reaching and 
effective than previous investigations of accidents. Under the previ- 
ous law, special boards had to be appointed for each accident and 
were without power to disclose or discuss their findings until finally 
approved by their immediate superiors and eventually by the Sec- 
retary of Commerce. 

The present Act has been construed to enable the Air Safety 
Board not only to make authoritative findings of fact at the earliest 
reasonable time following the accident, but to make them public as 
soon thereafter as practicable. It is hoped this procedure will go 
far in dispelling the mystery which has often involved previous 
crashes until long after they have disappeared from public con- 
sciousness. 
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THE UNIFORM AERONAUTICAL CODE 


At the annual meeting of the National Conference of Com- 
missioners on Uniform State Laws, Cleveland, Ohio, July 18-28, 
1938, a special committee reported its final draft of the Uniform 
Aeronautical Code and asked for its promulgation. The commit- 
tee’s distinguished chairman is William A. Schnader of Philadelphia, 
former Attorney General of Pennsylvania. Its other members are 
no less able. The Conference approved the Code with but slight 
changes and it is printed, as so revised, in this issue of the JOURNAL 
or Air Law. The Code is three-part, consisting of the Uniform 
Aviation Liability Act, the Uniform Law of Airflight and the Uni- 
form Air Jurisdiction Act. Briefly, the first provides for absolute 
limited liability and compulsory insurance with respect to passengers, 
baggage and property in flight and to persons and property on the 
ground, with criminal penalties for those not carrying the insurance 
as well as loss of the limited liability benefits; the second legislates 
as to when flight is lawful and, by fiat as well as implication, when 
it is unlawful; and the third attempts to give a situs to contracts 
and to torts and crimes executed and committed in flight. 
Aviation has been confronted with no more important legisla- 
tive proposals and they have had all too little consideration by those 
connected with aeronautical enterprises, including the insurers. The 
framers of the proposed acts have earnestly sought the counsel of 
all air groups, but with little success. This is understandable be- 
cause the framers are not aviation men (they sincerely felt they 
could not be and create an impartial work), and naturally enough 
did not approach the right people or in the right manner. Further- 
more the aviation industry had been so busy trying to survive and 
to get passed and in operation the Civil Aeronautics Act of 1938, 
its entire energies have been consumed in doing first things first. 
Be all this as it may the proposals are ready. They are the 
product of some of our best legal scholars. The effort is a sincere 
one and deserves the respect of everybody in aviation. Likewise 
it commands their attention since more than forty state legislatures 
meet in 1939. The JourNAL oF Arr Law has been much concerned 
about this situation and has tried to arouse a general interest. In 
1937 and 1938 (8 JouRNAL oF Arr Law 359, 589, 505 and 9 JouRNAL 
oF Arr Law 132) you were given the then current drafts of these 
legislative proposals and the brief of the Air Transport Association 
in opposition. Indeed the July, 1937, issue was devoted to all 
phases of liability, domestic and international. In the current issue 
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you have not only the final draft of the Code but General Schnader’s 
paper in explanation and support thereof, the report of the special 
study committee of the National Association of State Aviation 
Officials in opposition, except as to the Jurisdiction Act, the reply 
of the Schnader committee to this report, and the remarks of Mrs. 
Mabel Walker Willebrandt, Chairman of the Committee on Aero- 
nautical Law of the American Bar Association, at the 1938 annual 
meeting of the National Association of State Aviation Officials. 
These are the best documents presently available on the subject 
matter. If an intelligent result is produced—one that will not harm 
aviation—these documents and every bit of source material must 
have our painstaking examination and thorough study. 
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UNIFORM AVIATION LIABILITY ACT 


AN ACT 


RELATING TO THE Civit LIABILITIES ARISING FROM THE OPERATION OF AIR- 
CRAFT AND TO MAKE UNIFORM THE LAW WITH REFERENCE THERETO: 
DEFINING THE LIABILITY FoR Bopity INyJuRY TO OR DEATH OF PASSENGERS 
AND PERSONS ON THE LAND, FOR DAMAGE TO PROPERTY ON THE LAND, FOR 
Loss oF, DAMAGE To OR DELAY IN DELIVERING BAGGAGE OR OTHER PER- 
SONAL PROPERTY CARRIED, AND FOR COLLISION WITH OTHER AIRCRAFT; 
REQUIRING INSURANCE OR OTHER SECURITY AGAINST; PROVIDING FOR EN- 
FORCING CERTAIN LIABILITIES; AND IMPOSING PENALTIES. 


Be it enacted, etc. 
ARTICLE I 

DEFINITIONS—GENERAL SCOPE—EXEMPTIONS—ACCEPTANCE AND ASSUMPTION OF 
LIABILITIES 


Section 101. [Short Title.] This act shall be known and may be cited 
as the “Uniform Aviation Liability Act.” 


Section 102. [Definitions.] Unless the context indicates a contrary in- 
tention, when used in this act: 


(a) “Aircraft” means any contrivance now known or hereafter invented, 


used, or designed for the transportation of passengers or goods by navigat- 
ing or flying through the air. 

(b) “Aircraft agency” means any person undertaking, for compensation, 
to forward goods by aircraft for the whole or a part of the distance to be 
traversed. 


(c) “Goods” means all articles of personal property which can be trans- 
ported by aircraft, including money, evidences of indebtedness, stock cer- 
tificates and animate objects. 


(d) “Land” means the surface of the earth, and includes both ground 
and water. 


(e) “Negligence” includes the lack of due care under the circumstances 
and intentional wrongful acts and omissions in the construction, maintenance, 
equipment, inspection or navigation of an aircraft. 


_ (£) “Operator” means the person who holds title to an aircraft, sub- 
ject to the following provisions: 


1. The person in whose name an aircraft is registered with the proper 
agency of the Government of the United States shall be prima facie the holder 
of the title. If the aircraft is not so registered, the person in whose name 
it is registered with the [State Aeronautics Commission] shall be prima facie 
the holder of the title. 

2. Unless he is the person actually causing the aircaft to be operated, 
the holder of the title shall not be deemed the operator during a bona fide 
lease or bailment to another for a period exceeding fourteen (14) days; and 
in such case the lessee or bailee shall be deemed the operator. 


_ 3. If the title to the aircraft is in a mortgagee, conditional seller, as- 
signee or trustee for creditors, receiver or any person having a security 
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title only, the person actually causing the aircraft to be operated shall be 
deemed the operator. 


4. A person shall not be deemed the operator if the aircraft has been 
taken from his possession without his consent or acquiescence; but in such 
case the person unlawfully in possession of the aircraft shall be deemed the 
operator. 


5. Whenever liability is imposed upon an operator, as herein defined, 
for negligence, the negligence of such operator’s agent or employe, acting 
within the scope of his agency or employment, shall be imputed to the 
operator. 


(g) “Passenger” means any individual, excluding any employe of the 
operator entitled to workmen’s compensation, in, on or boarding an aircraft 
for the purpose of riding therein or alighting from the aircraft following a 
flight or attempted flight therein, or in the case of an accidental or unintended 
termination of flight, reasonably seeking to reach a place of safety. 


(h) “Person” means any individual or any corporation or other asso- 
ciation of individuals. ~ 


(i) “Personal representative” means executor, administrator, dependent, 
guardian, or any other person entitled to maintain an action for another’s 
injury or death, or to recover for damage to another’s property. 


(j) “Publicly operated aircraft” means an aircraft owned or operated 
by the government of a foreign nation, of the United States, of the District 
of Columbia, or of any State other than this State or any district, territory, 
or possession of the United States, while in use for an essentially govern- 
mental purpose. 


(k) The singular includes the plural and any gender includes every 
other gender. 


Section 103. [Statement of Policy.| The Legislature finds as a fact 
that it is rarely possible for individuals who have been injured or for the 
personal representatives of individuals who have been killed or for persons 
whose property has been lost or damaged in or as the result of an aircraft 
accident, to establish the cause of the accident. Public policy demands that 
compensation should not be denied to any person because of his inability 
to prove negligence or his inability to rebut evidence offered by operators 
of aircraft that they were not guilty of negligence. It is primarily for this 
reason that certain provisions of this act impose liability upon operators of 
aircraft regardless of negligence. 


Section 104. [Flights to IVhich Act Applies.] 
(a) This act shall apply: 
1. If the flight of an aircraft is intrastate; and 


2. If the flight of an aircraft is interstate or if, although intrastate, it 
is a part of an interstate flight, until the Congress of the United States 
shall enact superseding legislation, and thereafter to the extent to which 
the provisions of this act are not superseded by such legislation. 


(b) This act shall not apply: 


1. If the flight of an aircraft is international ; or 
_ 2. Whenever its application would conflict with the admiralty juris- 
diction of the courts of the United States. 


Section 105. [Exemption of Publicly Operated Aircraft.| This act 
shall not impose any liability upon the operator or any employe of the opera- 
tor of a publicly operated aircraft unless such operator shall by statute have 
accepted the liabilities imposed by the Uniform Aviation Liability Act as to 
accidents occurring in states in which that act is in force substantially as 
provided in this act. 
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Section 106. [Reciprocal Applicability of Uniform Aviation Liability ’ 
Act as to Aircraft Operated by This State.] J 


(a) This State hereby accepts the liabilities imposed by this act as 
to all accidents in which its State-operated aircraft may be involved in this 
State and in other states in which the Uniform Aviation Liability Act is in 
force substantially in the form of this act. 

(b) This State consents to be sued in the court specified in this act, 5 
or in the court specified in the act of any other state in which the preceding 4 
subsection subjects this State to liability; and : 


(c) All officers of this State having State operated aircraft under their q 
control are hereby directed to obtain insurance covering the operation of such ; 
aircraft to the extent required by this act. 4 


Section 107. [Assumption of Liabilities by Flight in This State.] An 
operator to whom this act applies, shall not operate, or permit to be operated, 
an aircraft upon or over land in this State unless such operator assumes A 
the liabilities imposed by this act; and assumption by the operator of such i 
liabilities shall be conclusively presumed from the fact of operation upon or f 
over land in this State. 

Section 108. [Conditions Upon Which Certificates or Licenses Shall Be 
Issued to Operators or Federal Certificates Registered.| Every operator, be- 
fore receiving a certificate or license for an aircraft from the [State Aero- 
nautics Commission] or before being permitted to register with the [State 
Aeronautics Commission] his Federal certificate, shall be required: 


(a) To state in writing that he assumes the liabilities imposed by this 
act; and 

(b) To produce evidence satisfactory to the [State Aeronautics Com- 
mission] that he has valid, insurance as required by this act, or to furnish 
security or deposit cash as required by this act. 



























ARTICLE II 






LIABILITY FOR BODILY INJURY TO INDIVIDUALS ON THE LAND AND DAMAGE TO 
PROPERTY THEREON 


Section 201. [Scope of Article.] 
(a) This article shall apply to liability for bodily injuries within this 
State and for death resulting therefrom to individuals on the land, and for 
damage within this State to property on the land, caused by the ascent or 
descent or attempt to ascend, or flight of an aircraft, or by the falling of an 
object therefrom; 


(b) This article shall not apply to liability for bodily injuries to or 
death of passengers or of employes entitled to workmen’s compensation of 
the operator of the aircraft, or for loss of or damage to baggage, personal 
effects or goods on the aircraft at the time of or immediately prior to the 
accident. 

Section 202. [Absolute Liability Imposed.] In cases within the scope ; 
of this article, the operator of an aircraft shall be liable, in an action brought : 
within this State as in this article specified, regardless of negligence, for 
bodily injury to an individual and for death resulting therefrom and dam- 
age to property, to the extent in this article specified. 


Section 203. [Exception.] The operator of an aircraft shall not be 
liable under the preceding section, if the injury or damage was caused by 
the wilful misconduct of the individual injured or the person who would 
otherwise be entitled to recover for damage to property. 


_ Section 204. [Extent of Liability.] Under the preceding provisions of 
this article the operator of an aircraft shall be liable: 
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(a) For bodily injury and for death to the extent of the actual dam- 
age, but not exceeding ten thousand dollars ($10,000) for injury to or death 
of any one individual, and not exceeding maximum amounts, varying ac- 
cording to the horsepower of the aircraft, for bodily injury to or death of 
any number of individuals in any one accident as follows: 


Maximum 
Horsepower Amount 
200 or less $20,000 
. 201 to 300 30,000 
301 to 500 50,000 
501 to 900 90,000 
901 or more 100,000; and 


(b) For property damage to the extent of the actual damage, but not 
exceeding for any one accident five dollars ($5.00) for each pound of the 
standard gross weight of the aircraft, or the provisional gross weight, if 
any, and not exceeding for any one accident a maximum of one hundred 
thousand dollars ($100,000). 


(c) In the case of a glider or other aircraft having no engine, the 
maximum liability for bodily injury to or death of any number of individuals 
in any one accident shall be twenty thousand dollars ($20,000). 


(d) The limitations of liability contained in the preceding subsections 
shall apply only if the operator of the aircraft prior to the accident had 
complied with the requirements of this act as to insurance or security in lieu 
thereof. 


(e) For the purposes of this section, a certificate of the horsepower 
or standard gross weight or provisional gross weight, if any, of an aircraft 
as authorized by the proper agency of the Government of the United States 
shall be conclusive; and a photostatic copy, duly certified, of such certificate 
shall be received in evidence. In order to limit his liability under this 
section, the burden of proving the horsepower or the gross weight of an 
aircraft shall be upon the operator thereof. 


Section 205. [Mandatory Insurance or Security—Penalities.] 


(a) It shall be unlawful for any person to operate or to cause or 
permit to be operated an aircaft either on or over land in this State unless 
the operator of such aircraft carries valid insurance or has furnished security 
or deposited cash as in this act prescribed, against the liabilities imposed by 
the preceding sections of this article; 


(b) Any person violating this section shall be guilty of a [misdemeanor] 
and upon conviction thereof shall be punishable by a fine of not more than 
[five thousand dollars [$5000]] or by imprisonment for not more than 
[one (1) year] or both, in the discretion of the court. 


Section 206. [Procedure for Enforcement of Statutory Liability.] 


(a) The liabilities imposed by the preceding provisions of this article 
shall be enforceable only in an action instituted in the court, within the 
time, and in the manner, specified in this section: 


(b) Unless all claims have been sooner settled, within sixty (60) days 
after the occurrence the operator of the aircraft involved shall file in the 
court of [common pleas] of the [county] in which the injury or damage 
occurred a statement setting forth the time and place of the injury or 
damage, the name of his insurer or surety and the names and addresses, 
as far as he has been able to ascertain them, of the persons who sustained 
bodily injury or property damage, excluding passengers and employes en- 
titled to workmen’s compensation of the operator of the aircraft. In cases 
in which the person injured has died, the statement shall contain the name 
and address of his personal representative if known. If the statement does 
not contain the name of such personal representative, he may be added as 
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a plaintiff whenever his identity is ascertained. The statement shall also 
set forth the names of persons and of personal representatives with whom 
settlements have been made and the amounts paid. If the operator has 
deposited cash with the [State Aeronautics Commission], the amount and 
date of the deposit shall be stated; 


(c) If the operators fails to file the statement required by the preced- 
ing subsection, any individual on the land, who sustained bodily injury or 
any person whose property on the land was damaged, or his personal rep- 
resentative, may at any time file such statement, but he shall not be required 
to name the operator’s insurance carrier if he is unable to ascertain its 
identity. 


(d) Upon the filing of the statement it shall be the duty of the court 
upon motion of any person or the personal representative of any person 
named therein as having sustained bodily injury or property damage, to 
commence an action by issuing its [summons] in the names of the individuals 
who sustained bodily injury and the persons whose property was damaged 
or their personal representatives, as plaintiffs, and the operator and his 
insurer or surety or the [State Aeronautics Commission], as may be appro- 
priate, as defendants, returnable as usual. If the statement does not contain 
the name of the operator’s insurer, such insurer may be added as a defend- 
ant whenever the insurer’s identity is ascertained; 


(e) The [summons] shall be served by the [sheriff] upon all plaintiffs 
and defendants, and if any party is served inability to obtain service upon 
any other party shall not prevent the case from proceeding ; 


(£) Contemporaneously with the issuance of the [summons], the [clerk] 
shall publish in at least two newspapers of general circulation as the court 
may direct, a notice requiring all persons other than passengers of the 
operator and his employes entitled to workmen’s compensation, if they have 
claims against the operator for injuries to individuals or property on the 
land, arising out of the occurrence, to intervene as parties plaintiff not later 
than forty-five (45) days after the first publication of such notice; 


(g) Not later than sixty (60) days after the first publication of such 
notice, unless the time shall have been extended by the court, any party 
plaintiff may file with the court his statement of claim. Any defendant may 
within fifteen (15) days after service upon him of a copy of any state- 
ment of claim, file an answer thereto. Thereafter the practice and pro- 
cedure shall, except as herein otherwise provided, be the same as in an action 
for damages for negligence; 


(h) Any party plaintiff who has been served with a [summons] or 
who has intervened, may within the time allowed by this Section for filing 
his statement of claim, but not afterwards, give notice in such statement 
that he elects not to participate in any recovery in the action but to seek 
to recover for negligence in another action. Such party shall thereafter be 
precluded from any recovery in the action brought hereunder ; 


(i) For the purposes of this Section, the Court shall assess the amount 
of damages sustained by any person who has elected not to proceed here- 
under, or who has not been served with the [summons] or has failed to 
file his statement of claim, and shall also determine whether any settlement 
made out of court was excessive in amount, and if so, the maximum settle- 
ment which ought to have been made under the provisions of this article; 
and for these purposes may subpoena witnesses. Such assessment of dam- 
ages shall not be reduced to judgment and shall not entitle any party to 
receive any money from the defendants. Any plaintiff not served with the 
[summons] may at any time within [two (2) years] of the date of the 
occurrence, institute a separate action in the same court; but in such action 
his recovery shall be limited to the amount of damages assessed by the 
court in his favor, under the provisions of this subsection. 
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(j) If the aggregate of all verdicts rendered against the operator, and 
of amounts paid in settlement of claims and of damages assessed by the 
court under the preceding subsection, less any excess paid in settlements 
over the amounts which ought to have been paid, exceeds the operator’s 
maximum liability regardless of negligence, as imposed by this article, the 
court shall reduce the verdicts and assessments of damage pro rata, to an 
aggregate amount equal to the operator’s maximum liability; 


(k) Unless it shall be found that the defendants are not liable to any 
of the plaintiffs, the defendants shall pay all taxable costs of any action 
brought hereunder, exclusive of the fees of plaintiff’s attorneys; 


(1) Judgment may be entered as in other cases, on verdicts rendered in 
an action under this section, and any party may appeal [to the Supreme 
Court] within the time allowed for appeals in other civil cases; 


(m) Satisfaction by or on behalf of the operator, of the final judg- 
ments entered in the proceedings authorized by this section, shall discharge 
him in full from all claims for the liability regardless of negligence imposed 
by this article. 


Section 207. [Modified Common Law Liability.] 


(a) Any person or his personal representative may elect, notwith- 
standing the preceding provisions of this article, to bring an action to recover 
from the operator of an aircraft for negligence, but in any such action, such 
person or his personal representative must prove affirmatively the cause of 
the accident and that it was caused by the negligence of the operator; but 


(b) Any party served with a [summons] or who has intervened as a 
plaintiff under the preceding section of this article, must make his election 
within the time allowed by the preceding section for filing his statement of 
claim. 


ArTICLe IIT 
LIABILITY FOR BODILY INJURY OR DEATH OF PASSENGERS 


Section 301. [Scope of Article.] 


(a) This article shall apply to all bodily injuries to passengers of air- 
craft carrying any passengers for compensation, and death resulting there- 
from, if such injuries occurred within this State or if the contract of car- 
riage was made within this State even if the injuries occurred outside of 
this State; 


(b) This article shall not apply to bodily injuries to or death of pas- 
sengers of aircraft not carrying any passengers for compensation. Liability 
for such injuries and death shall be determined according to the [common 
law or under the statutes of this State relating to recovery of damages 
by guests]. 


Section 302. [Absolute Liability Imposed.| In cases within the scope 
of this article, the operator of an aircraft shall be liable to the extent here- 
after in this article specified. 


(a) Regardless of negligence, for bodily injury and for death resulting 
therefrom, to a passenger, arising out of and in the course of the passenger- 
air carrier relation; and 


(b) For bodily injury to a passenger and for death resulting there- 
from, not arising out of and in the course of the passenger-air carrier 
relation, if the passenger or his personal representative shall prove that the 
injury was caused by the negligence of the operator of the aircraft. In any 
such case there shall be no presumption of negligence against the operator. 


Section 303. [Exception.] The operator of an aircraft shall not be 
liable for bodily injury to a passenger or death resulting therefrom, if the 
injury was caused by the passenger’s wilful misconduct. 
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Section 304. [Extent of Liability.] 


(a) Under the preceding provisions of this article, the operator of 
an aircraft shall be liable in the following amounts only: 


1. For death, permanent total disability, the total and permanent loss 
of the sight of both eyes, or permanent loss of the use of both hands or 
permanent loss of the use of both feet, or permanent loss of the use of one 
hand and one foot, or permanent loss of the use of one hand and the total 
and permanent loss of the sight of one eye, or permanent loss of the use 
of one foot and the total and permanent loss of the sight of one eye, ten 
thousand dollars ($10,000) ; 

2. For permanent loss of the use of one hand, five thousand dollars 
($5000) ; 

3. For permanent loss of the use of one foot, five thousand dollars 
($5000) ; 

4. For the total and permanent loss of the sight of one eye three thou- 
sand dollars ($3000) ; 

5. For temporary total disability or permanent or temporary partial 
disability, or disfigurement or any other bodily injury except those occasioned 
by the loss of members or sight as previously specified, the injured party’s 
actual damage not exceeding five thousand dollars ($5000); but 

(b) The limitations of liability contained in this section shall apply 


only if the operator of the aircraft had, prior to the accident, complied with 
the requirements of this act as to insurance or security in lieu thereof. 


Section 305. [Higher Schedule of Liabilities Authorized.] 


(a) Any operator of an aircraft carrying passengers for compensation 
may elect to establish a higher schedule of liabilities for bodily injuries 
and for death resulting therefrom which may vary according to the rate of 
compensation paid ; 

(b) In such event the operator shall be liable, in the amounts stipulated 
in such schedule, according to the higher rate paid; 


(c) The operator of an aircraft shall furnish to every passenger writ- 
ten or printed evidence of the payment of a rate imposing liabilities higher 
than those specified in the preceding section of this article. 


Section 306. [Mandatory Insurance or Security—Penalty] 


(a) It shall be unlawful for any person to operate or cause or permit 
to be operated an aircraft carrying passengers for compensation either on 
or over land in this State, unless the operator of such aircraft carries valid 
insurance or has furnished security or deposited cash as hereafter in this 
act prescribed, against the liability imposed by the preceding sections of 
this article; 


(b) Any person violating the provisions of this section shall be guilty 
of a [misdemeanor] and upon conviction thereof shall be punishable by a 
fine of not more than [five thousand dollars [$5000]] or by imprisonment for 
not more than [one (1) year], or both, in the discretion of the court. 


Section 307. [Procedure for Enforcing Liability Within This State.] 


(a) The liability imposed by this article shall, within this State, be 
enforceable only in an action instituted in the court, within the time, and 
in the manner, specified in this section; 


(b) Unless all claims arising under this article shall have been sooner 
settled, within sixty (60) days after the injuries to which this article applies, 
the operator of the aircraft involved shall file in the court of [common 
pleas] of the [county] in which the injuries occurred a statement setting 
forth the time and place of the injuries, the name of his insurer or surety 
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and the names and addresses, as far as he has been able to ascertain them, 
of the passengers injured. If an injured passenger has died, the statement 
shall contain the name and address of his personal representative, if known. 
If the statement does not contain the name of such personal representative, 
he may be added as a plaintiff whenever his identity is ascertained. If the 
operator has deposited cash with the [State Aeronautics Commission] the 
amount and date of the deposit shall be stated; 


(c) If the operator fails to file the statement required by the pre- 
ceding subsection, any passenger injured or his personal representative may 
at any time file such statement, but he shall not be required to name the 
operator’s insurance carrier, if he is unable to ascertain its identity; 


(d) Upon the filing of the statement it shall be the duty of the court 
upon motion of any passenger or the personal representative of any pas- 
senger named therein as having sustained bodily injury, to commence an 
action by issuing its [summons] in the names of the passengers injured or 
their personal representatives, as plaintiffs, and the operator and his insurer 
or surety or the [State Aeronautics Commission], as may be appropriate, 
as defendants, returnable as usual. If the statement does not contain the 
name of the operator’s insurer, such insurer may be added as a defendant 
whenever the insurer’s identity is ascertained; 


(e) The [summons] shall be served by the [sheriff] upon all plaintiffs 
and defendants, and if any party is served inability to obtain service upon 
any other party shall not prevent the case from proceeding; 


(£) Contemporaneously with the issuance of the [summons], the [clerk] 
shall publish in at least two newspapers of general circulation as the court 
may direct, a notice requiring all passengers or their personal representa- 
tives if they have claims against the operator for injuries sustained in the 
occurrenee or death resulting therefrom, to intervene as parties plaintiff 
not later than forty-five (45) days after the first publication of such notice; 


(g) Not later than sixty (60) days after the first publication of such 
notice, unless the time shall have been extended by the court, any party 
plaintiff may file with the court his statement of claim. Any defendant 
may within fifteen (15) days after service upon him of a copy of any state- 
ment of claim, file an answer thereto. Thereafter the practice and pro- 
cedure shall, except as herein otherwise provided, be the same as in an 
action for damages for negligence; 


(h) A non-suit shall be entered against any plaintiff who has been 
served with a [summons] and who fails to file his statement of claim 
as authorized by the preceding subsection. Any plaintiff who has not been 
served with a [summons] may institute a separate action in the same court 
at any time within two years of the date of the occurrence; 


(i) Unless it shall be found that the defendants are not liable to any 
of the plaintiffs, the defendants shall pay all taxable costs of any action 
brought hereunder, exclusive of the fees of plaintiff’s attorneys; 


; (j) Judgment may be entered as in other cases, on verdicts rendered 
in an action under this section, and any party may appeal [to the Supreme 
Court] within the time allowed for appeals in other civil cases; 


_(k) A contract between a passenger and an operator shall be valid 
which provides that any action for liability imposed by this article shall be 
brought under this section, and not otherwise. 


Section 308. [Record of Passengers to Be Kept.] Every operator of 
an aircraft carrying passengers for compensation shall keep a record of the 
name and address of every passenger and of the rate paid by such pas- 
senger if such operator shall have established a higher schedule of liabilities 
as authorized by this article. Such record shall be open to public inspection 
and the original or a photostatic copy thereof shall be competent evidence 
in any action brought to recover under this article. 
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ALTERNATE Sections 302 to 307, ror Use 1n STATES IN WHICH THE Fore- 
coinc Sections 302 to 307 Woutp Be UNCONSTITUTIONAL BECAUSE OF A 
PROHIBITION AGAINST LEGISLATION LIMITING THE AMOUNT OF RECOVERY. 


Section 302. [Operator May Elect Absolute Liability in Fixed Amounts.} 
In cases within the scope of this article, the operator of an aircraft may 
elect to be liable in the following amounts, regardless of negligence, for 
injury to a passenger and death resulting therefrom, arising out of and in 
the course of the passenger-air carrier relation, unless the injury or death 
shall have been caused by the passenger’s wilful misconduct, and for other 
bodily injury and death resulting therefrom, if the passenger or his per- 
sonal representative shall prove, unaided by any presumption, that the injury 
was caused by the negligence of the operator: 


(a) For death, permanent total disability, the total and permanent loss 
of the sight of both eyes, or permanent loss of the use of both hands, or 
permanent loss of the use of both feet, or permanent loss of the use of 
one hand and one foot, or permanent loss of the use of one hand and the 
total and permanent loss of the sight of one eye, or permanent loss of the 
use of one foot and the total and permanent loss of the sight of one eye, 
ten thousand dollars ($10,000) ; 


(b) For permanent loss of the use of one hand, five thousand dollars 
($5000) ; 

(c) For permanent loss of the use of one foot, five thousand dollars 
($5000) ; 

(d) For the total and permanent loss of the sight of one eye, three 
thousand dollars ($3000) ; 


(e) For temporary total disability or permanent or temporary partial 
disability, or disfigurement or any other injury except those occasioned by 
the loss of members or sight as previously specified, the injured party’s actual 
loss not exceeding five thousand dollars ($5000). 


Section 303. [Election by Operator Presumed in the Absence of Specific 
Rejection.} Unless the operator of an aircraft notifies a passenger by a 
separate writing delivered to and receipted for by the passenger, prior to the 
commencement of flight, whether flight commences within or outside of this 
State, that he rejects liability as specified in the preceding section, such 
operator shall be conclusively presumed to have accepted such liability for 
cases within the scope of this article. 


Section 304. [Higher Schedule of Liabilities Authorized.j 


(a) Any operator of an aircraft who carries passengers for com- 
pensation through or within this State may elect to establish a higher 
schedule of liabilities for injury and death resulting therefrom which may 
vary according to the rate of compensation paid; 


(b) In such event the operator shall be liable, in the amounts stipulated 
in such schedule, according to the higher rate paid. 


Section 305. [Passenger May Elect Absolute But Limited Liability.] 


Any passenger of an aircraft carrying passengers for compensation may 
elect in lieu of his right of recovery at common law to accept for injury 
within this State, and to bind his personal representative to accept in case 
of his death resulting from such injury, the amounts heretofore in this 
article specified, or the amounts provided in his contract of passage, not, 
however, less than those heretofore in this article specified. 


_. Section 306. [Election by Passenger Presumed in the Absence of Spe- 
cific Rejection.} Every passenger of an aircraft carrying passengers for 
compensation shall, unless he rejects the provisions of this article by a 
writing delivered to and receipted for by the operator, prjor to the com- 
mencement of flight, whether flight commences within or outside of this 
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State, be conclusively presumed to have accepted for himself and his per- 
sonal representative the schedule of liabilities heretofore in this article 
specified or such higher schedule as may be provided by his contract of 
passage, for injury within this State and death resulting therefrom. 


Section 307. [Liability or Right of Recovery in Event of Rejection.] 


(a) If any operator shall reject and his passenger shall not have re- 
jected in the manner provided by this article, the schedule of liabilities 
heretofore in this article specified, the operator shall be liable for injury to 
and death of the passenger without regard to the limitations contained in 
this article; and in such case negligence shall be presumed from the mere 
occurrence of the injury, and the burden of proof shall rest upon the 
operator to show the absence of negligence. 


(b) If any passenger shall reject in the manner provided in this article, 
the schedule of liabilities heretofore in this article specified, he or his per- 
sonal representative may recover in an action at law for injury and death 
without regard to the limitations contained in this article; but in every such 
case it shall be necessary for the passenger or his personal representative, 
to prove negligence on the part of the operator; and there shall be no pre- 
sumption of negligence arising from the occurrence of the injury. 


ARTICLE IV 


LIABILITY FOR LOSS OF DAMAGE TO OR DELAY IN DELIVERING BAGGAGE OR GOODS 
Section 401. [Scope of Article.] This article shall apply: 


(a) To loss of or damage to the baggage or personal effects of a 
passenger of an aircraft or goods shipped by aircraft if such loss or damage 
occurred within this State, or if the contract of carriage was made within 
this State even if the loss or damage occurred outside of this State; 


(b) To delay in the delivery of the baggage of a passenger of an 
aircraft or goods shipped by aircraft if the contract of carriage was made 
within this State or if the ultimate destination by air of the baggage or 
goods was within this State; 


(c) Only to the liabilities of an aircraft agency or of the operator 
of an aircraft carrying passengers or goods for compensation. Liability 
for loss, damage or delay on the part of operators of aircraft not carrying 
passengers or goods for compensation shall be determined [according to 
the common law or under the statutes of this State relating to recovery 
of damages by guests or non-paying bailors]. 


Section 402. [Absolute Liability for Loss or Damage.] In cases within 
the scope of this article the operator of an aircraft shall be liable, regardless 
of negligence, for loss of or damage to a passenger’s baggage or other 
personal effects, and the operator of any aircraft or aircraft agency which 
shall have issued its airwaybill or receipt shall be liable, regardless of 
negligence, for goods shipped by air, to the extent hereafter in this article 
specified. 


Section 403. [Liability for Delay.] In cases within the scope of this 
article, the operator of an aircraft or an aircraft agency shall be liable for 
negligent delay in the delivery of baggage or goods, to the extent hereafter 
in this article specified. 


Section 404. [Rates Based on Value.] Operators of aircraft and air- 
craft agencies may establish and collect rates varying according to the value 
of baggage, personal effects or goods, as specified in writing by the pas- 
senger or shipper, the minimum rate being based upon a value of one 
hundred dollars ($100). 


Section 405. [Operator or Agency Not Required to Carry Passengers 
or Goods Under Certain Circumstances.] 
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(a) The operator of an aircraft may refuse to carry anyone as a 
passenger if the declared value of the clothing and other effects on his 
person exceeds twenty-five thousand dollars ($25,000), and may refuse to 
carry a passenger’s baggage if, although the declared value of his clothing 
and other effects on his person is less than twenty-five thousand dollars 
($25,000), the aggregate of the declared value of his clothing and other 
effects on his person and baggage exceeds twenty-five thousand dollars 
($25,000) ; 

(b) An aircraft agency or the operator of an aircraft may refuse to 
accept any shipment of goods if the shipper does not specify in writing the 
actual value of the goods, or if the value declared exceeds twenty-five thou- 
sand dollars ($25,000). 


(c) An aircraft agency or an operator of aircraft may refuse to carry 
in any one aircraft, baggage, personal effects and goods exceeding in declared 
value an aggregate of one hundred thousand dollars ($100,000). 


Section 406. [Extent of Liability for Passenger’s Baggage and Personal 
Effects.] 


(a) If a passenger has failed to specify in writing a higher value, of 
his baggage and personal effects, they shall be conclusively presumed to have 
a value not exceeding one hundred dollars; and the operator of the aircraft 
shall not be liable therefor in a greater amount. 


(b) If a passenger has specified in writing a value greater than one 
hundred dollars, the operator of the aircraft shall be liable for loss of or 
damage to such baggage and personal effects in the amount of the actual loss 
proved by the passenger or his personal representative, not exceeding the 
value specified by the passenger. 


Section 407. [Extent of Liability for Goods Shipped.] 


(a) If an aircraft agency or operator of an aircraft has failed to 
obtain from the shipper of goods a specification in writing of the value 
thereof, such agency or operator shall be liable for loss of, damage to or 
depreciation due to negligent delay in delivering such goods, in the amount 
of the actual loss proved by the party entitled to collect damages; 


(c) In all other cases, recovery shall be in the amount of the actual 
loss proved by the party entitled to collect damages, not exceeding the value 
specified in writing by the shipper. 


Section 408. [Consequential Damages.]} 


(a) An aircraft agency or operator of an aircraft shall not be liable 
for consequential damages for loss of, damage to or delay in delivering 
baggage or goods unless the passenger or shipper gave notice in writing prior 
to the acceptance by such agency or operator of the baggage or goods, that 
consequential damages would be claimed in the event of loss, damage or 
delay, and specified the maximum amount of such damages; 


(b) An aircraft agency or operator of an aircraft may establish and 
collect special charges for handling baggage or goods when such notice is 
given, or may refuse to accept the baggage or goods; 


(c) If such notice was given and the baggage or goods was accepted, 
consequential damages may be recovered in the amount actually proved by 
the party entitled to collect damages, not exceeding the maximum amount 
specified in such notice. 


Section 409. [Initial Carrier Liable.] 


(a)The aircraft agency or operator of an aircraft which issued the 
airwaybill, receipt or baggage check for goods or baggage shall be liable 
for loss, damage or delay notwithstanding it can show that it delivered the 
goods or baggage to a connecting carrier in good condition without delay; 
but the initial carrier shall be reimbursed by such connecting carrier for 
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any damages paid by the initial carrier, and so on until the loss is borne 
by the carrier in whose custody the goods or baggage was when the loss, 
damage or delay occurred. 


(b) In an action against the initial carrier under this Section, any 
connecting carrier may be joined as a party, and in case of the inability 
of the initial carrier to satisfy a judgment obtained in such action, the 
connecting carrier responsible for the loss, damage or delay shall be liable to 
satisfy the judgment or such part of it as remains unsatisfied. 


Section 410. [Airwaybill, Receipt or Baggage Check.) 


(a) At the time of the acceptance of goods, the operator of an aircraft 
or the aircraft agency shall deliver to the shipper, an airwaybill or receipt 
expressly showing the value declared by the shipper, and at the time of the 
acceptance of baggage, the operator of an aircraft shall deliver to the pas- 
senger a baggage check or receipt if the passenger has declared a value in 
excess of one hundred dollars; 


(b) Failure to do so shall not impose upon the operator of the aircraft 
or aircraft agency greater liabilities than those heretofore in this article 
specified ; 


(c) Operators of aircraft and aircraft agencies shall retain at their 
offices or terminals for a period of three (3) years, duplicates of all bag- 
gage checks, airwaybills and receipts, issued as required by this section. 


ARTICLE V 
COLLISION OF AIRCRAFT 


Section 501. [Scope of Article.] This article shall apply to the liabili- 
ties of the respective operators of aircraft involved. 


Section 502. [Basis of Liability.) The basis of liability shall be negli- 
gence. 


Section 503. [General Rule.] If a collision was due to the negligence 
of the operator of only one of the aircraft involved therein, the amount of 
liability of such operator to the operator, employe, or passenger of another 
aircraft or to the personal representative of such operator, employe or pas- 
senger for property damage, bodily injury or death caused by such collision, 
or to the consignor or consignee of goods on another aircraft, damaged or 
destroyed by such collision, shall be determined as in other actions at law. 


Section 504. [Comparative Negligence.] If a collision was due to the 
negligence of the operators of two or more of the aircraft involved therein, 
the liability of each such operator for damages caused to any of the aircraft 
involved in the collision, or for bodily injury to or death of passengers and 
employes on any of the aircraft or for loss of or damage to their baggage, 
or for loss of or damage to goods on any of the aircraft, or for bodily 
injury to or death of individuals and damage to property on the land, shall 
be in proportion to the comparative degree of negligence shown; but if the 
degrees of negligence cannot be established, the liability shall be shared 
equally by the operators who were guilty of negligence. 


Section 505. [Violation of Rules of Air Navigation.| In any action 
arising out of a collision between aircraft, a violation of the applicable 
rules of air navigation prescribed by this State or by Federal authority shall 
constitute negligence if such violation caused or contributed to the collision. 


Section 506. [Initial Liability for Injuries to Passengers or Loss or 
Damage to Goods.] 


(a) The operator of each aircraft involved in a collision within this 
State, shall be initially liable for injuries to or death of individuals on the 
land and his own passengers and for damage to property on the land and 
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loss of or damage to baggage, personal effects or goods on his own aircraft, 
in accordance with the provisions of this act, but such operator may proceed 
against the operator of any other aircraft involved in the collision, for 
negligence, to recover the amounts paid to such individuals and passengers 
or their personal representatives or to the persons entitled to recover for 
loss of and damage to such property, baggage, personal effects or goods, 
and for any damages or workmen’s compensation paid or payable to such 
operator’s employes. In any such action, the liabilities of the parties shall be 
determined in accordance with the preceding provisions of this article. 


(b) In a suit by such operator’s passenger or his personal representa- 
tive or by the person entitled to recover for loss of or damage to goods 
which were being transported on such operator’s aircraft, brought against 
the operator of another aircraft to recover damages for bodily injury or 
death or for loss of or damage to baggage, personal effects or goods, the 
plaintiff must prove negligence; negligence shall not be presumed; and in 
the event of a recovery, the defendant shall be credited on account of the 
judgment against him with the amount, if any, paid or payable under the 
provisions of this act to the plaintiff by the operator of the aircraft of 
which the plaintiff or his decedent was a passenger or in which the goods 
were being transported. 


Section 507. [Contribution.] 


(a) It shall not be necessary for any plaintiff to proceed against the 
operators of colliding aircraft jointly, but if he proceeds against the operator 
of only one aircraft such operator may bring an action for contribution, in 
accordance with the provisions of this article, against the operators of any 
or all of the other aircraft involved in the collision; but 


(b) The operator of any aircraft involved in the collision, not named 
as a defendant in the plaintiff’s action, shall have a right to intervene as a 
party defendant, and any operator named as a defendant may implead as 
a co-defendant the operator of any other aircraft involved in the collision. 


ArtTIcLeE VI 


INSURANCE OR OTHER SECURITY 


Section 601. [Operator of Aircraft May Insure, Furnish Bond or De- 
posit Cash.] Whenever under any provision of this act the operator of an 
aircraft is required to carry insurance or furnish security against the lia- 
bilities imposed by this act he may: 


_, (a) Carry a policy or policies of insurance complying with the pro- 
visions of this article written by a company authorized to do business in 
this State or in the State in which such operator is domiciled or in which 
his principal place of business is located; or 


(b) File with the [State Aeronautics Commission] a bond conditioned 
upon the payment of the liabilities against which he is required to insure 
or furnish security, having as surety a corporation duly authorized to trans- 
act a surety business within this State, which bond shall designate the State 
as obligee but shall expressly provide that action may be brought against 
the surety named therein by any person who may have a cause of action 
against the principal obligor for damages resulting from an occurrence im- 
posing liability under this act, in the event that the principal obligor has 
not settled all claims arising out of such occurrence; or 


(c) Deposit with the [State Aeronautics Commission] cash in such 
amount as the [State Aeronautics Commission] shall deem adequate to 
secure the payment of the liabilities against which the operator is required 
to insure or furnish security under the provisions of this act, which cash 
the [State Aeronautics Commission] shall turn over to the [State Treasurer] 
as custodian and which the [State Aeronautics Commission] shall employ 
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in paying within the limits specified in this act any final judgment which may 
be entered against the depositor for any liability against which the operator 
is required by this act to insure or furnish security, if such liability arose 
subsequent to the date of the deposit. Interest on money deposited here- 
under shall be paid to the depositor at the prevailing rate which the State 
receives on its deposits, payment to be made out of moneys from time to 
time appropriated for the purpose. Cash deposited under the provisions 
of this sub-section shall not be subject to attachment. 


Section 602. [Insurance Policies and Bonds.] 


(a) To meet the requirements of this act an insurance policy or a 
bond must: 


1. Provide for the payment of at least the liabilities against which the 
operator of the aircraft is required by this act to carry insurance or fur- 
nish security; 


2. Provide that the insurance carrier or surety will be liable directly 
to parties entitled to recover from the operator the liabilities against which 
the operator is required by this act to insure or furnish security; 


3. Constitute the [Secretary of State] of this State the insurance car- 
rier’s or surety’s agent for the purpose of accepting service of process in 
actions brought against such carrier or surety under the provisions of this 
act; 


4. Provide that the policy or bond shall remain in full force and 
effect until after the insurance carrier or surety shall have given to the 
[State Aeronautics Commission] fifteen days’ notice of its intention to can- 
cel the policy or bond. 


(b) If any such insurance policy or bond shall provide for limits in 
excess of the limits designated in this act the insurer or surety may plead 
against a claimant with respect to the amount of such excess limits of 
liability any defenses which it may be entitled to plead against the operator. 


(c) Any such policy or bond may provide for the pro-rating of the 
coverage thereunder with other applicable, valid and collectible coverage, 
if the policies of such insurance or such bonds contain the provisions re- 
quired in Subsection (a) of this Section. 


(d) Any insurer or surety may, pending the issuance of a policy or 
bond complying with this Section, execute an agreement to be known as 
a binder, or may in lieu of such policy or bond issue an endorsement to an 
existing policy or bond, each of which shall be construed to provide indemnity 
or protection in like manner and to the same extent as such a policy or bond. 
The provisions of this Section shall apply to such binders and endorsements. 


(e) This Section shall not prevent any insurance carrier or surety from 
granting any lawful coverage in excess of or in addition to the coverage 
required by this act, or from embodying in such policy or bond any agree- 
ments, provisions, or stipulations not contrary to the provisions of this act 
and not otherwise unlawful, but in no event shall any stipulation be valid 
which lessens the scope or amount of the liabilities so as to afford less 
coverage than that required in this act. 


Section 603. [Certificate of Insurance or Security.}| The operator of 
every aircraft shall carry in such aircraft prominently displayed while the 
same is within this State a certificate showing that insurance is carried or 
security has been furnished or cash has been deposited as required by this 
act. 


Section 604. [Penalties.] 


(a) Any person who shall carry in his aircraft within this State, as 
purporting to satisfy the requirement of the preceding section of this act, a 
forged, false or otherwise invalid certificate of insurance or security shall 
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be guilty of a [misdemeanor] and upon conviction thereof shall be punished 
by imprisonment for not more than [one year] and by a fine of not more 
than [five thousand dollars [$5000]]. 


(b) Any person who shall operate or cause or permit to be operated 
in this State an aircraft without having therein a certificate of insurance 
or security as required by the preceding section of this act shall be punished 
{in a summary proceeding before a magistrate, alderman, or justice of the 
peace] by a fine in the amount of [one hundred dollars [$100]]. 


(c) Any person who by false representations or any fraud whatsoever 
shall obtain from an insurance carrier a policy of insurance or from a surety 
company a bond to comply with the provisions of this act shall be guilty of 
a [misdemeanor] and upon conviction shall be punished by imprisonment 
for not more than [five years] or a fine of not more than [ten thousand 
dollars [$10,000]] or both in the discretion of the court. 


Section 605. [Substitution of One Form of Security ‘for Another.] 
Any operator of an aircraft who has furnished a bond to or deposited cash 
with the [State Aeronautics Commission] under the provisions of this article 
may substitute therefor insurance complying with the provisions of this 
article upon satisfying the [State Aeronautics Commission] that there are no 
outstanding unsettled claims against him for liabilities against which the 
bond was furnished or cash deposited and may substitute cash for a bond 
or a bond for cash under similar circumstances. 


Section 606. [Additions to Cash Deposits.| If the operator of an air- 
craft has deposited cash with the [State Aeronautics Commission] and such 
cash has been used to pay judgments against the operator, the operator 
shall not be permitted to operate any aircraft in this State until he has 
made such further deposit of cash as the [State Aeronautics Commission] 
shall deem adequate to secure the payment of future liabilities against which 
the operator is required to insure or furnish security under the provisions 
of this act. 

Section 607. [Duty of Insurance Department.] The [Insurance De- 
partment] shall upon application made to it by any operator of aircraft, 
advise such operator whether his insurance policy or surety bond conforms 
to the requirements of this article, and if the policy or bond does con- 
form, to note its approval thereon. 

Section 608. [Defenses Permitted to Insurance Carriers.) When a cer- 
tificate of insurance or security has been delivered in connection with a 
policy of insurance or a bond, so much of the policy or bond as relates to 
the coverage of the particular aircraft named in the certificate shall, in 
respect of the minimum liabilities required to be insured or secured under 
this act, be incontestable in any action brought by any person who has 
suffered bodily injury or property damage, or his personal representative, 
except as follows: 

(a) The policy or bond may be limited to any period of time, but not 
less than fifteen (15) days; 

(b) The policy or bond may exclude any liability to pay compensation 
to any person under any workmen’s compensation act; 


(c) The policy or bond may exclude risks resulting from the existence 
of a state of war, and risks incident to the use of an aircraft in any emergency 
arising out of a state of riot or the declaration of martial law; and 


(d) No insurer shall be required to pay any sum upon any judgment 
obtained in any action against the assured or his estate, unless, within sixty 
[60] days of the commencement of the action in which the judgment is given, 
the insurer has notice, either by service of a summons or otherwise, of the 
commencement of the action, or so long as execution is stayed pending an 
appeal, except that the Court may upon application extend the time for 
giving notice of the commencement of the action beyond sixty [60] days. 
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ArTICcLeE VII 


GENERAL PROCEDURAL PROVISIONS 


Section 701. [IVho May Sue.] 


(a) Action may be brought by a passenger or his personal representa- 
tive to recover under this act for injury to or death of such passenger or 
for loss of or damage to or delay in delivering his baggage; 


(b) Action may be brought by the consignor or consignee or the as- 
signee or personal representative of the consignor or consignee of goods 
shipped by air to recover the liabilities imposed by this act; but at the trial 
the plaintiff shall be required as a part of his case to prove that he is the 
party entitled to recover damages; 


(c) Either the consignor or the consignee may establish that he is the 
party entitled to recover damages, irrespective of the time of damage, by 
showing waiver or assignment by or settlement with the other party to the 
shipment. 


Section 702. [Service of Process.) Every operator of an aircraft is 
conclusively presumed by the fact of flight over land in this State to have 
constituted the [Secretary of State] his agent for the service of process 
in any action brought against him by any person to recover for injury, 
death or damage resulting from such flight over land in this State. But such 
service shall not be complete until the plaintiff shall have sent by registered 
mail, return receipt requested, to the registered owner of the aircraft at 
the address stated in the owner’s registration with the proper agency of the 
Government of the United States a notice that suit has been instituted 
and that process has been served upon the [Secretary of State]. The notice 
shall specify the nature of the action. If the owner of the aircraft is not 
registered with the Government of the United States, the notice shall be 
sent to the operator’s last known address, and if the operator’s address is 
unknown, notice shall be published in a newspaper of general circulation in 
the State and county or other governmental subdivision in which the ied 
tiff has reason to believe the operator resides or transacts business. A copy 
of the notice shall be filed in the court in which the action is brought, with 
proof of mailing or publication thereof. 


Section 703. [Rules of Procedure.| The [Supreme] Court is hereby 
authorized to adopt and promulgate rules to supplement the procedure estab- 
lished by this act. 


[Section 704. [Liability to Survive Death of Operator.] If the opera- 
tor of an aircraft upon whom any liability is imposed by this act shall die 
at any time prior to final judgment against him such liability shall survive 
and may be prosecuted against his executor or administrator and recovery 
may be had as in the case of other claims against his estate.] 


{Section 705. [Distribution of Amounts Recovered for Death.| Amounts 
recovered by personal representatives under the provisions of this act, for 
death, shall be distributed as provided in the act approved the ...... day 
GE ve ccuriaael asics , one thousand ...... pRONULUL GUUS oo: 5 adhe «cWes-ole etna dadiowe me 
[the act applicable to recovery for death by wrongful act.]] 


ArtTIcLe VIII 
MISCELLANEOUS PROVISIONS 


Section 801. [Certain Agreements Void or Unenforceable.] 


(a) Any agreement made within this State shall be void which pur- 
ports to lessen the liabilities or modify or limit the basis of liability imposed 
by this act or to impose conditions of liability other than those imposed by 
this act. 
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(b) It is contrary to the policy of this State to enforce any contract 
made outside of this State which purports, as to injury or damage occurring 
in this State, to lessen the liabilities imposed by this act or to require a 
higher degree of proof of liability than provided by this act. 


Section 802. [Constitutionality.| 1f any provision of this act or the 
application thereof to any person or circumstances is held invalid, such in- 
validity shall not affect provisions or applications of the act which can be 
given effect without the invalid provision or application, and to this end the 
provisions of this act are declared to be severable. 


Section 803. [Uniformity of Interpretation.] This act shall be so in- 
terpreted and construed as to effectuate its general purpose to make uniform 
the law of those states which enact it. 


Section 804. [Repeal] (a) The act approved the .......... day of 
shies lenu eee nearer De ocoraw peta ta le Us sisteretotarrssaveneeievarviessictereisiow neces ooh 
is hereby repealed absolutely. 

(b) All other acts or parts of acts which are inconsistent with the 
provisions of this act are hereby repealed. 


Section 805. [Effective peed This-act shall) takeveffect: [\s..:5.:006s00; 


Cee e eer ee reer eeeeeeeeeeeeee 


UNIFORM LAW OF AIRFLIGHT 
AN ACT 


REGULATING FLIGHT BY AIRCRAFT AND IMPOSING PENALTIES, AND TO MAKE 
UNIFORM THE LAW WITH REFERENCE THERETO 


Be tt enacted, etc. 


Section 1. [Definitions.] Unless the context indicates a contrary in- 
tention, when used in this act: 


(a) “Aircraft” means any contrivance now known or hereafter in- 
vented, used, or designed for navigation of or flight in the air. 


(b) “Land” means the surface of the earth, and includes both ground 
and water. 


(c) “Person” means any individual or any corporation or other asso- 
ciation of individuals. 


(d) The singular includes the plural and any gender includes every 
other gender. 


poe 2. [Lawfulness of Flight.] Flight of aircraft in this State is 
lawful : 


(a) If the operator of the aircraft holds a valid certificate of airworthi- 
ness from the [State Aeronautics Commission], or the proper agency of 
the Government of the United States and the aircraft is being navigated 
by a pilot holding a valid certificate of competency issued by the [State 
Aeronautics Commission] or the proper agency of the Government of the 
United States; and 

(b) If at a height permitted by the rules, regulations or orders adopted 


and promulgated by the [State Aeronautics Commission], and the applicable 
rules of the proper agency of the Government of the United States; and 


(c) Unless so conducted as to involve a substantial risk of harm to 
individuals or property on the land; or 


(d) Unless so conducted as to constitute a substantial interference with 
the then existing use and enjoyment of the land or structures on the land 
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or space over the land or adversely affect the then existing value of the 
land and structures thereon. 


Section 3. [Unlawful Flight and Unlawful Acts During Flight.) It 
shall be unlawful: 


(a) For any person to operate an aircraft either on or over land in 
this State without the consent of the owner of such aircraft; or 


(b) For any individual while under the influence of intoxicating liquor 
or of any drug, to operate or attempt to operate any aircraft in this State; 
or 


(c) For any person to carry on or over land in this State in an aircraft 
other than an aircraft owned or operated by the government or a political 
subdivision of a foreign nation, of the United States, of the District of 
Columbia, or of any State, district, territory or possession of the United 
States without a special permit from the [State Aeronautics Commission], 
any explosive substance except such as may be reasonably necessary for the 
operation of the aircraft itself; or 


(d) For any person other than the pilot or officer in command of the 
aircraft or a peace officer or a member of the military or naval forces of 
the United States or of this State, in the performance of his duty, to dis- 
charge a gun, pistol or other weapon in or from any aircraft in this State. 


Section 4. [Penalties.] Any person who shall violate any of the pro- 
visions of the preceding section of this act shall be guilty of a [misdemeanor] 
and upon conviction thereof shall be punishable by a fine of not more than 
[five thousand dollars [$5000]] or by imprisonment for not more than [one 
(1) year] or both, in the discretion of the court. 


Section 5. [Constitutionality.] If any provision of this act or the 
application thereof to any person or circumstances is held invalid, such 
invalidity shall not affect provisions or applications of the act which can be 
given effect without the invalid provision or application, and to this end the 
provisions of this act are declared to be severable. 


Section 6. [Uniformity of Interpretation.] This act shall be so inter- 
preted and construed as to effectuate its general purpose to make uniform 
the law of those States which enact it. 


Section 7. [Short Title.] This act may be cited as the “Uniform Law 
of Airflight.” 


Section 8. [Repeal.] All acts or parts of acts which are inconsistent 
with the provisions of this act are hereby repealed. 


Section 9. [Effective Date.] This act shall take effect [............. le 


UNIFORM AIR JURISDICTION ACT 
AN ACT 
RELATING TO JURISDICTION OvER AcTS AND TRANSACTIONS IN THE AIR 


Be it enacted, etc. 


Section 1. [Jurisdiction Over Contracts.) All contractual and other 
legal relations entered into by any persons in an aircraft while in flight in 
this State shall have the same effect as if entered into on the land. 


Section 2. [Jurisdiction Over Torts and Crimes.) All torts and crimes 
committed by or against an owner or operator of an aircraft or by or against 
a passenger or other person or on or by means of an aircraft while such 
aircraft is in flight in this State shall be governed by the laws of this State. 


Section 3. [Presumption as to Jurisdiction.] In the absence of proof 
to the contrary: 
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(a) It shall be presumed that any act or transaction in the air, in- 
volved in any proceeding in the courts of this State, was committed or oc- 
curred in the State or country and in the county or other venue district 
from which the aircraft last took off previous to such act or transaction or 
the discovery thereof. 

(b) If it be established that at the time of the commission or occur- 
rence or discovery of the act or transaction, the aircraft had passed the 
boundaries of such county or venue district, it shall be similarly presumed 
that the act or transaction was committed or occurred in the county or 
venue district into which it next entered, and so on. 

Section 4. [Constitutionality.] If any provision of this act or the appli- 
cation thereof to any person or circumstances is held invalid, such invalidity 
shall not affect provisions or applications of the act which can be given 
effect without the invalid provision or application, and to this end the pro- 
visions of this act are declared to be severable. 

Section 5. [Uniformity of Interpretation.) This act shall be so inter- 
preted and construed as to effectuate its general purpose to make uniform 
the law of those States which enact it. 

Section 6. [Short Title.) This act may be cited as the “Uniform 
Air Jurisdiction Act.” 

Section 7. [Repeal.] All acts or parts of acts .which are inconsistent 
with the provisions of this act are hereby repealed. 

Section 8. [Effective Date.] This act shall take effect [ 





